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TEAGUE P. PATERSON, SBN 226659
VISHTASP M.SOROUSHIAN, SIIN 278895
BEESON, TAPER & BODINE, APC
483 Ninth Street, 2nd Flaor
Oakland, CA 94607
Telephone: (510) 625-9700
Facsimile: (510) 625-8275
Email: tpaterson@beesontayer.com

vsoroushian@beeso~~tayer.com

Attorneys for Ptaintiff
AFSCME LOCAL 101

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR TAE COONTY OF SANTA CLARA

AT SAN JOSE

SAN JOSE POLICE OFFICERS'
ASSOCIATION,

Plaintiff,

v.

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN OF
CITY OF SAN JOSE, and DOES I-10,
inclusive,

Defendants.

AND RELATED CROSS-COMPLAINT AND
CONSOLIDATED ACTIONS

nc~o o~~.~na. rvv ~ n,c
Case No. Consolidated Case No. L12-CV-225926

Consolidated Case No. 1-12-CV-225926

[Cor~solydated with Case Nos. 1-1 LCV-225928,
1-I2-CV-22657Q 1-12-CV-226574,
1-l2-CV-227864, and 1-12-CV-233660] -

ASSIGNED FOR AL6 PURPOSES TO:
JUDGE PAIRICIA LUCAS
DEPARTMENTZ

PLAINTIFF AFSCME LOCAL 101'S
REQUEST FOR NDICIAL NOTICE IN
SUPPORT OF OPPOSITION TO MOTION
FOR SUMMARY ADJUDICATION

Heazing Date:
Hearing Time:
Courtroom:
Judge:
Complaint Filed
Trial Dale:

June 7, 2013
9:00 a.m.
2
Hon. Patricia Lucas
7uly 5, 2012
June 17, 2013
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Plaintiff AFSCME Local 101 hereby requests the Cour[ to take judicial notice pursuant to

California Evidence Code Sections 450 ee seq., and in accordance with California Rules of Court

3.11 l3, subdivision (1) and 3.1306, subdivision (c), of the following material, a true and corzect copy

of which is attached heretm

Exhibit A: APSCME's original Complaint in this case

Exhibit B: APSCME's First Amended Complaint in this case

Exhibit C: Black's Law Dictionazy, 6th Ed. definition of ̀bested°

Eact~ibit D: Merriam-Webster Dic&onary (o~li~e) definition of"grant'

(h[tp://www.merriam-webster.com/dictionary/grant)

Exhibit E: Meaiam-Webster Dictionary (online) definition of ̀amen8'
(http://www.merziam-webster.com/diotionary/amend)

Exhibit F: City ordinance 28752, in relevant part, adding Municipal Code seotion

3.28.755

Exhibit G: City ordinance 28914, in relevant part, adding Municipal Code section

328385

Exhibit H: San Jose Municipal Code, Chapter 3.24, "Rerirement System Subsequent to

July 1, 1951," Sections 324.010 to 3242320 [Current to June 3Q 2012].

Exhibits A and B aze properly subject to judicial notice pursuant to California Evidence Code

sections 453 and 452(d) ("Records of (1) any court of this state or (2) any court of record of the

United States or of any state of the United States"). For this reason, Plaintiff respectfully requests

that the Court take judicial notice of the above-listed document.

Exhibits GE are properly subject to judicial notice pursuant to California Evidence Code

secfion 451(e) ("The true signification of English words and phrases and of all legal expxessiops.°)

Courts o8en take judicial notice of the dictionary definitions of words, including those found in

online dictionazies. (See, e.g, Price v. Smrbucks Corp. (2004) 192 Cal.AppAth 1136, 1144 fn.9;

(3alzaga v. Fox News Network, LLC (2009) 773 CaLAppAth 1325, 1333.)

Exhibits F-H aze properly subject to judicial notice pursua~it to California Evidence Code

section 453 and 452(6) ("Regulations and legislative enactments issued by or under the authority of

REQUEST FOR JUDICIAL NOTICE 319]49.aoc
Case No. Consolidated Case No. 1-12-CV-225926
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the United States or any public entity in the United States "). See also Trinity Park, L.P. v. Crry of

Sunnyvale (2011) 193 CaLAppAth 1014, 7027 ("The F,vidence Code also expressly provides for

judicial notice of a public entity's legislative enactments and official acts. Thus, we may take judicial

notice of local ordinances and the official resolutions, reports, and other official acts of a city.").

Dated: April 30, 2013 BEESON, TAYER & BODINE, APC

REQUEST FORJUDICIAL NOTICE
Case No. Consolidaced Case No. 1-12-CV-225926

By: /~~ di oZ~
VISI-ITASP M. SOROUSHIAN

Attorneys for AFSCME LOCAL 101

329]49.doc
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TEAGUE P. PATERSON, SBN 226659
VISHTASP M. SOROUSHIAN, SBN 278895
BEESON, TAYER & BODINE, APC
483 Ninth Street, 2nd Floor
Oakland, CA 94607-405
Telephone: (510) 625.9700
Facsimile: (510) 625.8275
Email: TPatexson@beesontayer.com

VSoroushian~beesontayer.wm

Attorneys for Plaintiff and Petitioner,
AF5CME LOCAL 701

L

i811 JJL -i ~ ?~ ZI

_.---_- un~n .~`j a_~

i'S"

SUPERIOR COURT ON THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

AMERICAN FEDERATION OF STATE,
COUNTY, AND MUNICIPAL EMPLOYEES,
LOCAL 101, on behalf of its members,

Ptaimiff and Petitioner,

v.

CITY OF SAN JOSS and DEBRA FIGONE in
her official capacity as City Manager,

Defendants and Respondents,

THE BOARD OF ADMINISTRATION FOR
THE FEDERATED CITY EMPLOYEES
RETIREMENT PLAN,

OF MANDAM[75
Case No.

Necessary Party In Interest.

Case No. 1 ], [ L ~ L~ 7

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND PETITION
FOR WRIT OF MANDAMUS

]. Unconstitutional Impairment of Contract
(Cal. Const. Art. I § 9 & Civ. Code § 52, I)
2. Unconstitutlonat Hill of Attainder
(Cai. Const. Art. I § 9 & Civ. Code § 52.1)
3. Unconsutufional Taking of Private Property
(Cal. Const. Ar[. I § 19 & Civ. Code § 52.1)
4. UnconstiNtlonal Taking of Priva[e Property
Without Due Process
(Cal. Const art. I § 7 & Civ. Code § 52.1)
5. California Pension Protection Act
(Cal. Const. M. XVI § 17 & Civ. Code § 52.1)
6. Violation of Constitutional Right to Petition
(Cal. Const. Art. I §§ 2 & 3 & Civ. Code § 52.1)
7. Illegal Ultra Vires Tax, Fee or Assessment
(Cal. Const Art. I, § 7 & Civ. Cade § 52.1)
8. Promissory Estoppel and Egwtable Estoppel
9. Request for Declaratory Relief
(Code of Civ. Pro. § 1060)
10. Request for Injunctive Relief
(Code of Civ. Pro. § § 525, 526 & 526(a))

11. Petition for Writ of Mandate
(Code of Civ. Pro. § 1085)

RELIEF Z'~_a.aac
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Plaintiff American Federation of Sate, County, and Mw~icipal Employees, Local l Ol alleges

as follows:

L INTRODUCTION

I. Plaintiff and peGrioner ("PlaiiirifF' or "Petitioner') brings this suit for declaratory,

injunctive, and wait relief in order [o declare unconstitutional under die California ConstiWtion the

"Sustainable Retirement Benefits and Compensation AcP' ("AcY' or "Measure B"), approved by the

e(ec[orate of [he City of San Josh ("City") on June 5-, 2012, and to bar its implementation by

defendants and respondents ("Defendants" or "Respondents").

2. Plaintiff Local 101 of the American Federation of State, County, and Municipal

Employees ("AFSCME" or "Union") ie the representative of certain geoups of miscellaneous _

employees employed by the City and who are members of [he City's Federated City Employees

Retirement Plan (collectively xefeaed to herein as "miscellaneous employees," "employees," of

"members").

3. Under [he California Constitution, public employee pension benefits are deferred

compensation, and a public employee has a cons[itutio~ally-protected contractual and property right

ro receive such benefits under the terms and conditions in effect at [he time such employee accepts

employment

4. A public employee's right to the benefits established under a pension plan vests upon

commencing employment, because the right to such benefits represents a forbearance of wages or

other compensation otherwise immediately earnable through the employee's ongoing service.

5. These rights are vested and cannot be reduced or eliminated without impairing this

constitutionally-protected contracNal obligation and property right.

6. Under California law, a right to retiree health benefits and/or benefits in the form of a

posUretirement cost of living adjustments ("COLA") may also vest by implication. The resulting

conhac[ and properly right to receive these fornts of benefits, on teens substantially equivalent to

those offered by [he public employer, similarly az~ises upon acceptance or continuation of

emplo}mten[. Once vested, they cannot be reduced or eliminated williout impaieing this

constitutionally-protected contractual obligation. 2

COMPLAINT FOR DECLARATORY AND INIUNCTIVE RELIEF AND PETITION FUR WRIT z~iaai a.aac
OF MANDAMUS

Case No.
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7. In a memorandum dated December 1, 2011, City Mayor Chuck Reed submitted to the

City Council a series of recommendations. In relevant part, he recommended that the City Council

refrain from declaring a "Fiscal and Service Level Emergency," and further recommended the City

Council adopt a resolution calling for a municipal elec[io~ on Juue 5, 2012, for the purpose of pleoing

on the batlot an amendment to [he City Charter's ("Charter") provisions govcxni~g City employee

retirement security.

8. By memorandum dnted February 21, 2012, City Manager Debra Figone proposed to

the Mayor and City Council an Act providing for such amendments to the City Charter, authorizing

promulgation of ordinances for [he purpose of, inter alia, reducing City employee retirement security

and reducing wages for City employees who "choose" to retain [he level of retirement security

promised to them (and for which they have wniributed a portion of their wages). Attached [o the

memorandum were the Leans of the Act proposed for placement on [he ballot.

9, The proposal also called for convening a June 5, 2012 special municipal election for

the purpose of placing the Act nn the ballot for referendum (as amendments to the City Charley must

be approved by the City's electorate).

10. On March 6, 2 W 2, the City Council adopted [he proposal and directed placement of

the Ac[ attached thereto on the June 5, 2012 Balbt.

11. The Act was subsequently designated "Measure B" on the ballot (lierei~after referred

to as "Measure B.")

12. On June 5, 2012, the City electorate passed Measure B by referendum.

13. On or about 7uly 5, 20] 2, the City Clerk certified the results of the June 5 election,

including passage of Meuure B.

14. Among other things, Measure B purpoRS to amend the City Charter such [hat vested

:mployees' pension benefits will be reduced and additional o6ligaGons on the part of employees will

~e incurzed with respect to the City's obligaUOU fo fund the retirement security it hAS promised. -

15. As applied to current employees participating in [he Federated City Employees

2etirement System, Measure R violates the California Constitution because it substantially impairs

COMPLAMT FOR DECLARATORY AND

OF MANDAMUS
Case No.
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the affected employees' right to retirement benefits that vested when they wmmenccd employment

and/or continued their employment with the City.

16. For example, Measure B violates the Catifomia Constitution with respect to cursent

employees because it, inter alias

a. Reduces and eliminates potions of employee retirement benefits that are or have

become vested;

h Imposes conditions subsequent on the right to receive retirement beneFts already

earned;

a Is an unconetituNonal bill of attainder, as it shifts the burden of financing public debt

upon a small class of private parties;

d. Constitutes an unconstitutional taking of private property for public use without

providing the affected employees withjust compensalion;

e. Constitutes an unconstitutional taking of private property for public use without

affording the affected employees with substantive due process;

f Is an unconstitutional retroactive law as iY subjects employees to liabilities previously

incuaed by the City, and obligates active employees to fund liabilities previously incurred by the

City with respect to its retiree ltealtU obligations;

g. Is unco~sritutional because it violates the "California Pension Pm[eotion AcP';

h. Violates employee-members' constitutional right to peGlion [he courts by imposing a

penalty on employee-members who successfully challenge [hc legality of the Act through a "poison

pi1P' provision; and

i. Imposes an illegal and improper tax.

l7. Additionally, the City should be prohibited from implementing Measure B pursuant to

the common law doctrines of promissory estoppel aid equitable estoppel.

1 S. Measure II, if implemented, violates the law as summarized above and further detailed

in the allegations below.

i

OF MANDAMUS

Case No.
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II. VENUE/JURISDICTION

19. Petitioner seeks declaratory relief pursuant to California Code of Civil Prooedure

section 1060. ~i

20. Petitioner seeks injunctive relief pursuant [o Code of Civil Procedure sections 526 and ',

527 and Civil Code section 52.1.

2L This court hasjurisdicllon over the writ relief requested in this proceeding under Code

of Civil Procedure section 1085.

22. This action is brought under, and seeks to rectify violations of, the laws of the State of

California including its Constitution.

23. Al] paRies exist and reside within the County of Santa Clara, and the acts and/or

omissions complained of took place within the County of Santa Claza, making this Court [he

appropriate venue for this action.

III. THE PARTIES

24. Petitioner anti Plaintiff AFSCME Local 101 is an unincorporated membership

association, and a labor organization as defined by Govcmmen[ Code section 3501.

25. AFSCME Locai 101, including its affiliated Municipal Employees' Federation

("MP.F") and Confidential &mployees' OrgunizaGOn ("CFO"), is the recognized exclusive bargaining

representative for certain non-managerial employees of the defendant and respondent City of San

SosB.

26. AFSCME sues on behalf of, and in the interest of, its members employed by the City.

Such members are miscellaneous employees and aze members of the CiTy's Federated City

8mployees Retirement System.

27, Measure B purports to affect and substantially impair the rights of AFSCME's

members as alleged herein.

2R. Defendant and Respondent City of San JosB is a chartered municipal corporation, and

an instrumentality of the Slate of California, which operates under the authoriTy of the California

Cona[itution and the San Jose City Charter.

29. llefendant and respondent Debra Pigone is sued in her official capacity as City
5

'_OMPLAMTFOR DECLARATORY AND MIUNCTIVE RELIEF AND PETITION FOR WRIT v16E29.aoc
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Manager of the City of San Jose. The City Charter designates [he CiTy Manager as the City's chief

administrative officer responsible to the City Council for the administration of [he City's affairs

placed under her charge. Ms. Figone's duties include but are not limited to executing all laws, City

Charter provisions, and any acts of [he City Council wlilch are subject to enforcement by her

subordinates. Executing Mcasnre B is amongst her duties.

30. The Board of Administration for the Federated City Employees Retirement System

("Board") is the Necessary Pany irc Interest in this case and is appointed by the City Council, The

Board is responsible for managing, administering, az~d controlling the Federated City Employees

Retirement System and the retirement fund. (California Constitution, art. XVI, sect 17; San Jose

Municipal Code ("SJMC") § 328.100.) Action on the part of the Board is required in order to bring

[he Federated City Employees Retirement System within compliance with Measure B.

IV. I~'ACTUAL ALLEGATIONS

A. THE FEDERATED CITY EMPLOYEES RETIREMENT SYSTEM

31. Prior to Measure D, and a[ all times relevant hereto, the City Charter provided for a

defined benefit pension plan, and set forth a duty on [he part of the Ci[y to "create[], establish[] and

maintain[] ... a retirement plan or plans for all [of its] officers and employees...." (Chartee § 1500.)

32. The Charter further prescribed (he minimum benefits due to its non-excluded

miscellaneous employees and required the City Council to provide for pension and other benefits

through ordinance. (Charter § 1505.) It also stated that in its discretion, [he City Council "may grant

greater or additional benefits.° (Charter § I505(e).)

33. Pursuant to duly-enacted ordinances, Defendant adopted and established a Federated

~iTy Employees Retirement System providing for certain benefits for wvered employees. Such

~rdi~ances, and other laws of the City and State, further provide Por the establishment of a Retirement

3oard to oversee and administer pension benefits for covered employees

34. The teens and conditions of the plan of benefits prescribed by, and adopted under,

hese auspices is hereinafrer referred to as the "Retirement System," "Federated System,"

ar "System."

COMPLAINT FOR
OF MANDAMUS
Case No.
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35. Generally, full-time miscellaneous employees become members of the System upon

acceptance of employment with the City.

36. Prior to Measure B, the System was funded by cootxibutions from both members and

[he City under the proportions set forth in the Charter. However, member or employee contributions

were never assessed or required with respect ro the System's unfunded liabilities; rather members

oily were responsible for contributing towards the "normal cosP' ~ of their annually-earned benefits. -

37. Therefore, prior to Measuee B, the City Chafer provided Lhat the funding of benefits

raider the system was to be computed annually with respect to the normal cos[ of each employee-

member's annual benefit accrual: the Charter and City Ordinances provide that "any [non-excluded]

retirement fund, system or plan fox or because of current service or current service benefits ..., in

relation to and as compared with contributions made by the City for such purposq shall no[ exceed

the ratio of three (3) for [miscellazieous] employees to eight (8) for the City." (Charter § I505(o); §

SJMC 3.28.710.) _

38. Under the System, member wntributions are made only on account of current service

rendered (SSMC § 328.710), excepting limited circumstances —not relevant here -- where employees

may make additional contributions [o purchase "prior service crediY'~. (57MC §§ 3.28.730, 3.28.740.)

Again, members are not and have never been required to make contributions into the System to cover

[heir own or o[hcrs' unfunded liabilities.

39. Instead, wider the Chartee, $ie City has been responsible for ensuring payment of

shortfalls between the plan's assets and the actuarially-determined liability for all benafits owed by

;he System. Such difference, actuazially detettnined, represents the System's "unfunded liability,°

which fluctuates depending on [he System's investment azid demographic experience.

40. While the City is requieed to make current service end limited prior service

;onh~ibu4ons into the retirement system on behalf of members (SJMC §§ 3.28.850, 3.28.890), i[ is

and has been obligated to cover the unfunded liabilities of the retiremen[system (SJMC § 328.880.)

The m~mal cost is the actuarially determined cost of new benefits earned each year by:
Meaningtho purchase of pension credit Cnr yeare of City service that did ml qualify for

COMPLAMT FOR DECLARATORY AND M7UNCTNE RELIEF AND PETITION F

OF MANDAMUS
Case No.
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i 4t. The form oCbenefit promised by tkie City and provided under the System to

Z Petitioner's members was a de5ned benefit consisting of 2.5 % of compensation mul[iplicd by the

3 particular employee's years of employment with the City for which [he employee is eligible for credit

4 under the System (i.e. "coveeed" or "credited" service). The defined benefit also included a

5 guaranteed cost of living adjost~nert, ox "COLA," consisting of a 3% annual increase in the pension

~ benefit.

~ 42. Although the right to tarn and receive such a defined benefit accrues upon pceepting

8 and continuing employment wider tUe System, members become eligible to receive such defined

9 beneF[ on the earlier oCxeaching age 55 and completing five years of covered service, ar completing

~4 a full 30 yeazs of service regardless of age. (SJMC 328.1110(A)J

I1 43. Under [he System, members wl~o become disabled and unable to perform their duties

~Z ore entitled to adisabiliry retirement benefit

13 44. The City and the System also provide for payment and funding of health benefits for

l4 Federated System retirees.

I S 45. To qualify for retiree health benefits, a member must retire under the System and have

~ 6 at least fifteen years of service or receive azi allowance that is a[ least 37.5% of final compensalion.

1~ Furthermore, a retiree may be eligible for benefits if he/she "~w~ould be receiving an allowance equal

18 to at least [37.5%] of [his/her] final compensa5on [] ifthe workers' compensation offset ... did not

19 apply.° (S.IMC 3.28.1950(A)(3).) If a retiree qualifies for Uie plan, the retirement system pays one

2~ hundred percent of the lowest cost plan that is available to active City employees. If a retiree does

2~ not choose the lowest cost plan, he/she must pay the difference between that premium and the

ZZ premium For the lowest cost plan.

23 46. To qualify for retiree dental benefits, a member must retire for disabiliTy or service and

24 either have credit for five years of service or more or receive an allowance that is at least 37,5 % of

25 final compensation. Furthermore, a retiree is eligible for benefits if he/she "would be receiving an

26 allowance equal to at least [37.5"/0] of [hisPoer] final compensation [] if the workers' compensation

Z~ offset ... did not apply...." If a retiree qualifies for the plan, the retirement fund page one hundred

z8 percent of that members' premiums to an eligible dental plan.
8

COMPLAINT POR UECbA2ATOAY AND MJUNC77VE RELIEF AND PE7'I I IUN PUK wKl l 191beE_a_aoc
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47. 7'he City and the System a(so provide for a Supplemental BeneSt Retiree Benefit

Reserve (' ;SRE3R") for the benefit of retired members, survivors of members, and survivors of eetired

members retired members. If the balance remaining in the Plan's income account [after payment of

administrative vests and expenses of the retirement System fur the applicable fiscal year] is greater

than zero, the (Board ... hansfer[s] [en percent of the excess earnings to the (SRBRJ, and [J

n~ansfer[s] [he remaining ninety percent of the excess earnings [o the general reserve." (SJMC

328.340(D).) Furthermore, interest on these finds and excess funds aze deposited in the SRBR.

B. MEASURE B

48. Measure B seeks to reduce the retirement security of Petitioner's members while

simultaneously shifting obligations and debts already incurred by the City unto a small class of

individuate, including Petitioner's members.

49. Measure B further seeks [o punish members who either challenge its legality or resist

[he reduction of the retirement benefit to which they are vested and entitled. Specifically, Section

1514-A of Measure B provides that if any of Measure B's terms are "determined to be illegal, invalid

or unenforceable as [o Current Employees[,]° current employees' salaries shall be reduced by ̀ an

equivalent amount of savings."

Suspension and Reduction afCOLA Provision

S0. With respectto the COLA component of the System's defined retirement benefit,

Measure B authorizes the City Council to eliminate or "suspend" payment of the COLA. By its

terms Measure B provides the City Council with discretion to suspend the COLA for a period of five

years and [hereafter may reduce by ha(f the COLA benefit, or continue [he suspension.

51. Prior to Measure B, miscellaneous employees enjoyed a vested right to an annual tluee

peroent inorease to their pension benefit after ieGrement. TUis served the purpose of ensuing that a

retiree's pension kept pace with inflation. (S7MG ¢ 3.400.1(0.) (It should be noted that System

members do not participate in the federal Old Age, Survivor and Disability Insurance (OASDI)

xogram administered by [he Social Security Adminisn~ation, which of course includes a COLA

:omponent).

OF MANDAMUS
Cau No.

AND INIUNCTNC REL16k P9i682 4.doc



~ 52. The COLA component of the System's retirement beneti[ has been funded by

2 employee and City contributions. Specifically, the normal cost of the COLA component is funded by

3 contributions from memUers and [he City on the same ttv~ee to eight ratio basis as has been applied to

4 the primary pension benefit (S7MC § 3.44.00.)

5 53. Measure B, however, provides that the City Council is authorized to suspend COLA

6 ,payments "in whole or in part" unfil (and i~ "[the City Council] determines that fhe fiscal emergency

~ has eased." (Section 1510-A). Opon information and belief, such provision applies equally [o cmxent

8 employees who retire prior to the adoplion of any such resolution suspenduig the COLA.

9 54. Measure B further provides, that "in [he even£' the City Council °restores all or part of

~0 [he COLA" i[ shell not exceed 3%for "current employees" or"I.5%for Current Employees who

~ ~ opted into the V EP" (Id.), and it may only be restored prospectively.

12 55. Measure B therefore reduces vested retirement bene£IS in the form of permitting

~ 3 elimination and reduction of COLA for both current and future retirees.

~4 Elimination afthe Suunlemental Benefit Retiree Benefit Reserve P`SR~3R'7

15 56. Measure B eliminates of the System's Supplemental Aenefit Retiree benefit Reserve

16 (°BABA").

~ ~ 57. Prior to Measure B, in the event the System had a balance in its operating account

~ 8 after Payment of administrative costs and expenses of the retirement System for the applicable fiscal

~ 9 year, the Board of Retirement was required to "transfer ten perceirt of the excess earnings to the

z~ [SRBRj, and [to] transfer the remaining ninety percent of the excess earnings to the general reserve."

2 ~ (SJMC 3.28340(D).) Furthermore, interest on funds and excess funds were deposited in the SRBR.

z2 58. Funds were held in the SRBR for the benefit of retired members, survivors of

23 members, and survivors of retired members. ',

24 59. Measure B eliminates the SRBR and transfers the assets held in such account [o the

25 System's general fund.

26 Cl an¢es to the Obligation to Fued CiN Emnlavee Retirement Prozrams

Z~ 60. Measure B transfers to employees the responsibility for funding, in part, [he System's

Z8 previously-incurted unfundeA liability. Such an obligatlon has not, heretofore, existed on the part
10
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of System members or employees. As set forth above, the Municipal Code and Charter have

exclusively placed responsibility on the Ciry for any such incurred liabilities.

61. Specifioatly, in order to retain their vested entitlement to receive their pension

benefits, members must personally agree to assume a pro rata portion oC up to 50% of the City's

obligatlon for the System's unfunded liabilities, in addition to their obligation to make payment of the

normal cosT of their annual accrued benefits.

62. The obligation to assume halCof the City's responsibility for financing the System's

unfunded liabilities has been computed by the City to eyual approximately 16%of gross pay and,

accordingly, Measure B caps this obligations 16% of gross pay.

63. Employees who deoline the obligation to sesame the City's debt in [his manner, under

Measure B, see placed into a "Voluntary Election Plan" or "V EP." Such employces, on a going

forward basis, are subject in a dramatic reduction in their vested right to receive their pension benefits

and promised level of retirement security.

64. Specifically, with respect to employees who decline to assume the CiTy's obligation

for the System's unfunded liabilities, the VEP imposes a lower accrual rate for benefits; imposes a

later retirement age; increases [hc years-of-service retirement eligibiliTy gradually each year,

indefinitely and with no limit; reduces and caps the annual COLA; redefiues the term "final

compensation" to exclude the member's compensation that would otherv✓ise have been included in

computing the member's pension; and redefines to the member's disadvantage the criteria applied to

disabiliTy retirements.

65. Measure B's VEP does not present members with a "voluntary° option, as [hc exercise

~f such choice is neither volifional nor free from coercion or duress.

66. Further, although accepting imposition of the VEP may be more advantageous than

remaining in the System as amended by Measure B, both'bptions" require members to accept a

'eduction in their vested right to receive promised retlrement benefits upon retirement.

67. Prior [o Measure B, [he City's miscellaneous employees had the right to retire on [he

;azlier of reaching age fifry-five or working for the City fox thirty years. (See, e.g., SJMC §

328.1110(A).)

COMPLAMT FOR DCCLARAT02Y ANll
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I 68. Specifically, a member's annual service retirement "nllowance" — or benefit —was

2 computed with respect to his/her f nat compensation, which was defined as the °highest avernge

3 a~mua( compensation eaznabte by the member during any period of twelve consecutive months of

4 federated city service...." (SJMC § 328.03Qll.) Such u full service retirement benefit was

5 computed as 2.5% of such £nal compensation per year of service. Furthermore, one year of service

~ was defined as"1,739 or more hours of federated city service rendered by the member in any

~ calendar year.° (SJMC § 328.6809(B) J

8 69. Employees who are unable to shoulder the City's obligation for [he System's

9 aufunded liabilities must accepk ceder the VEP, a reduced benefit awc~al rate of [wo peroent of final

10 compensation; an increased retirement age of sixty-[wo; an ever-increasing years-of-service

> > retirement (which increases by six months each year, starting in July of 2017); a reduced COLA of

1z 1.5%; "final wmpensafion" redefined as "the average annual pensionable pay of the highest three

~ 3 consecutive years of service°; and an increase in the definition of a year of service to 2,080 hours.

14 (Section ]507-A (emphasis added).)

~ 5 Chun¢es to the Svslem's Disability Retirement BeneTt

16 70. Measure B redefines the term "disability" with respect to tureen[ employees in a

1~ manner that reduces such employees' eligibility for a disability retirement under [he System. It

i8 further reduces the right [o a disability retirement bene£t for employees required to enroll into the

19 VEP.

ZD 71. Specifically, Measure B reduces the maximum benefit that a disabled retiree may

z ~ receive, reduces the categories of compensation for purposes of computing the benefit, and reduces

ZZ the annual COLA.

Z3 72. Prior to Measure B, a miscellaneous employee qualiSed foe a "disability retirement' if

24 his/her "disability ... render[ed] the member physically or mentally incapable of continuing to

25 satisfactorily assume the responsibilities and perform the duties and functions of [he position then

Z~ held by him and of any other position in the same classiFcation of positions to which the city may

Z~ offer ro transfer him, as determined by the eeGremenC bond on the basis of competent medical

Zg opinion.° (SJMC § 328.1210.) Prior to Measure 9, disabled employees who could fill such
]2
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posifio~s were nevertheless entitled to a disability retirement if no such position existed or was open.

73. Further, members who retire because of aservice-connected disability were, prior to

Measure S, permitted an "annual allowance" of iio less than forty percent of their compensaGOn plus

2.5 %for each year of service beyond sixteeq to a maximum of seventy-five percent of the member's

final compensation. (SJMC § 3.28.1280.)

74. With eespect to non-seiviee connected disabilities, miscellaneous employees who

became members of the System prior to September 1, 1998, were eligible for anon-service connected

disability retirement allowance equal to the normal retirement allowance less half a percent for each

year the member is younger than age fifty-five. All other members receive an allowanoa of twenty

percent of final compensation plus two percent of final compensation for each year of service in

excess of six yeaz~s, but less than sixteen years, plus 2.5% of final compensation for each yeaz of

service credit in excess of sixteen years, up to seventy-five percent of the member's final

wmpensation. (SJMC § 3.28.1300.)

75, Yrior to Measw~e B, disability retirees received an annual three peroenl COLA. (SJMC

§§ 3.44.010, 3.44.160.)

76. Measure II substantially impairs both the eligibility to receive and the substantive

benefits provided under the System's disability retirement provisions.

77. Specifically, Measure B redefines the term "Disability" for purposes of restrictlng

etigibiliTy [o receive a disability cedrament. Measure B narrows the definition to apply only to

employees whose disability "has lasted or is expected [o last for at least one year or to result in death"

and "cannot perform any otherjobs described in the City's classification plan because oChis or her

medical condilion(s)... regardless of whether there aze other positions available at the dime a

determination is made." (Section 1509-A (emphasis added).)

78. Thus, under Measure B, a member who suffers debilitating injury may be denied a

disability benefit is she oan theoretically perform [he functions of any classification, even if [here is

❑o vacancy available to accommodate such employee.

79. Measure B also reduces the disability benefit provided under the System.

Specifically, service-oonnected disability celicees receive fifty paeeent ̀ bf the average aimual ~ 3
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pensionable pay of the highest three wnsewtive years of service." Fluther, employees become

eligible for non-service connected disability retirement benefits after five years of service with the

City, computed at two percent times final cmnpensatioq defined as the average highest tt¢ee

consecutive yeazs. Such an employee may receive a minimum and maximum non-service connected

disability retirement of twenty percent and fifty peecant, respec4vely: (Section 1507-A(e).)

A0. Under Measure B Lhe disabilily retirement COLA is reduced to 1.5%.

81. Furthermore, Measure B shifts the responsibility for determining eligibility for

disability retirement benefits from the Boazd to "an independent panel of medical experts" subject to

a "right of appeal to an administrativejudge.°

Fundin¢ afthe CiN's Retiree Health Obli atq ions

82. Pursuant to the SJMC, members of the Federated System who satisfy certain

conditions related to service or disability retirement are entitled to receive retiree medical and dental

benefits. (SJMC §§ 3.28.1950, 3282000.)

83. Members of the System enjoy a riglrt to retiree healthcare benefits that is vested by

explicit or implied wntract Indeed, employees contribute to [he cost of retiree health through their

own payroll deductions.

84. Retiree healthcare benefits are a form of deferred compensation for present service.

85. Retiree healthcare benefits are also provided u a result of written agreements between

:he City and labor organizations, including Petitioner.

86. Prior to Measure B, AFSCME members have contributed to their retiree health

nsurance on a one-to-one basis with the City.

87. Prior [o Measure B the City ttas not, and did not, make contribufions at a level

;ufficieni fo fully p~e£und its retiree health obligations. Rather, the Ciry paid for its retiree health

obligations through a "pay-as-you-go" method, utilizing both its own and employee contributions

owards providing health benefits to its retirees. Where such amounts were insufficient to pay the

:ity's health obligations, the City was responsible for such unfunded amounts.

88. Although active employees conhibuted in the form of payroll deductions towards the
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1 oos[s of retiree healthcare, they were not responsible foe funding [he full cost of the Retiree

2 Healthcare Plads ("RHC Plad') unfunded liabilities.

3 89. On information and belief, the City has developed an Mnual Retirement Cost or

4 "AAG° that inwrpora[es the City's predicted normal cost of retiree Health obligations and the cost of.

5 promised but unfunded benefits to cureent and futm~e retirees (i. e. unfunded liabilities).

~ 90. Beginning in or around 2009, the City imposed increasingly significant layoffs of its

~ employees and further reduced wages of those that remained by as much as twelve percent of

8 pensionable pay. As a result, the City's pay-as-you go method of funding its eedree health

9 obligaGOns became u¢tenable es fhe amount of employee contributions to the ARC necessarily

~ ~ declined due to such layoffs and pay reductions. The City's actions further increased the pool of

t j retirees and consequently its retiree health obligations, as employees opted to retire rather than be

lZ placed on lay-off or wntinue to work under significant pay reductions.

13 91, Measure B attempts [o shift the City's obligation associated with previously-incurred

14 epd promised retiree health benefits onto its current employees. Measure B seeks to make wrrent

IS employees responsible no[ only for 50%of the normal cost oCLheirannually-incurced retiree health

16 obligations, but also for the City's unfitnded liabilities with respect to all of its retiree heal[hcaze

1~ obligations. (Measure H, § 1512-A(a) (making active employees responsible for contributing "a

1$ minimum of [fifty percent] of the cost of retiree healthcare, including both normal cost and wifunded

19 liabilities").)

Z~ 92. Upon information and belief, with respect to members of the Petitioner, such an

Z I obligaUOn imposes an excise on current employee compensation far the payment of the City's

22 general obligations.

z3 93. Such excise is snbstantlally greater than the amount of benefits each such employee is

Z4 expected to receive under the RHC Plan. As a result, such empbyees aze paying £or benefits

25 unassociated with their Ci[y service.

z6 94. Measure B fuKher attempts to set a framework to severely diminish the value of the

z~ `9ow cost plan" to whioh membees are entitled upon retirement .

28
15
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95. Measm~e B also purports to "unvesY'the rig(it to retiree health notwithstanding the fact

[hat employee members of petitioner have directly contributed [hrongh payroll deduction to the cost

of such benefits. (Measure B, Section 1512-A(b) (stafing "[n]o ce[iree healChcaxe plan or benefit shall

grant any vested right..."; providing City with right to "amend, change or terminate any (RHC Plan

provision").) Such provision, as alleged below, is an unconstitutional taking and impairment of

contract, and violates due peooess, es guaranteed by [he Cati Comia Cona[ituGon.

96. Measure B also redefines the henefit provided ender the RHP as "the medical plan

which has the lowest monthly premium available to any active employee in either the Police and Fire

Department Reliremenl Plan or [the System]." (Section 1512-A(c).) This effectively Poxes employee

benefits to [he lowest cost plan City-wide, whe[Iter or not that plan was bargained for or imposed

upon a union other than AFSCME by the City.

97. As a result, Measure B reduces the expectations of Petitioner's members by reducing

the emo~mt of Retiree health premium paymeut available to them upon xe[ixement.

Retroactive ShiRirsa afPublic Debt to a Small Clara nflndividuals

98. Measure B shifts a substantial burden onto wrcent employees for the financing of the

System's, Plan's, and the RHC Pian's unfunded liabilipes.

99. Such unfunded liabilities represent the previously-incurred obliga[io~s of the City with

respect [o benefits earned by current uid future retirees of the City.

100. With respect to the System, under Measure B, employees who refuse [o forego their

vested right to their pension benefit must make "additional retirement contributions in increments of

l% of pensionable pay per year, up to a maximum of 16%, but no more than 50% of the costs to

amortize any pension unfunded liabilities...." (Section 1506-A(b).)

101. Prior to Measure B, the City was and has been obligated to pay for any such unfianded

iabilities. Further, until the VEP is implemented, Section 1506-A of Measure H governs all

nembers of the System, obligating them to shoulder the City's debts related to the System's

mfunded liabilities.

102. Similarly, if a court finds Section 1506-A(b) of Measure B to be "illegal, invalid or
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unenforceable" then the City is purportedly empowered to require employees to pay down the City's

obligations for the System's unfunded liabilities. (Section ISI4-A of Measure B.)

103. Measure B places on curcent employees the responsibiliTy of funding the cost of their

beneSts in addition to the unfunded liabilities not assooiated with their own service, iueluding the

already-accnied retiree health benefits obligations and [he benefits payable to current retirees.

104. Measure B reyuires a small class of individuals, namety current employees with

respect to the RHC Plan and current employees who refuse to forego their vested benefits under the

System's VEP plvi, to retroactively fund liabilities of the public,

105. Measure B improperly imposes on members an obligation to fund a portion oCthe

City's general obligations.

106. Measure B imposes severe retroactive IiabiliTy on a limited class of pMies that could

not have anticipated such liability, and in a substantially disproportionate manner.

107. Under the California constitution such retroactive legislation deprives individuals of

legitimate expectations and upsets settled transac5ons.

108. Rehoactive lawmaking is of particular wnstitutional wncern because of its use, as

with Measure B, is a means of retribution against unpopular groups.

I09. Measure B is further an improper imposition of p~b(io debt on fl small group of

individuals.

110. In that regard, Measure B is an unlawful retroactive law that violates the California

Cons[itutiods takings and due process clauses, and such Constitution's prohibition of expos! farm

laws and bills of attainder.

VI[I. CAUSES Ol' ACT10N

FIRST CAUSE OF ACTION
UncnnxHtutional Impairment of Contract

(CaL Const Art. I § 9 and Cal. Civ. Code § 52.1')

l l 1. Plaintiff hereby incorporates by reference the preceding paragraphs as though se! forth

Ully herein.

Plaintiff may sue is Superior Court for a violation of ids members' consfiN~ional rights pursuant ro Civil Code Sccl.

.2. i.
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1 112. California's Constitution, Article I, secfion 9, pcohi~its the state and its

z ins[nimentalities, including the City, from passing a law that impairs the obligation of contracts

3 ("Contracts Clause").

4 113. Modi£cations to public employee reliremen[ plans affecting curcen[ employees must

5 be reasonable under California's Contracts Clause. Changes can be reasonable only if (I) they bear

~ some material eelation W the tUeory of a pension system and its suceassfial oyeration and (2) changes

~ in a pension plan that result in a disadvantage to employee are accompanied by comparable new

$ ~ advantages:

9 114. MisceOaneous employees enjoy vested contracWal rights to the System, Plan, their

10 retirement bonefi[s, and any enhancements implemented once they begin working wish the City.

i 1 1 I5. Measure B substantially impairs these rights without providing a comparable

~2 advantage.

~ 3 I16. Under California law, these principles apply to changes in the method of funding of

~ 4 pension systems, and such changes cannot be imposed on members to their disadvantage, when there

I S is no corcesponding advantage.

16 117. Measure B, and the funding mechanisms providing for reduction in wages and shifting

1~ of liabilities to a small class of individuals who derive no benefits from suc6liabilities, is contruy to

I g the theory of a pension system.

19 118. Measure B interferes and impairs those conhactuul rights in a way that is

2~ unreasonable.

Zi 119. Measure B's provisions bear no material relation to the theory of aretiremcnt system

ZZ or its successful operation; they simply allow the City to escape from its obligation to provide its

23 employees with these form of deferred compensation with which it previously enticed them inW its

24 employ.

z5 I20. Measure B's provisions halm the effected employees without providing them with aziy

26 comparable advazitage, commensurate benefit, or compensa[ioa

2~ 121. "Therefore, Measure B violates Article I, Sec[. 9 of [he California Constitution as it '.

28 applies to exis6ug plan participants and is nnconsti[utional. 18
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SECONll CAUSE OF ACTION
Unconstitutional Bill oCAttainder

(CaL Const Afl. I § 9 and Cal. Civ. Code § 52.1)

122. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fully herein.

123. California's Constitution, Article I, seotion 9 prohibits the state and its

insWmentalities, including the City, from passing bills of attainder.

724. Measure B is a legislalive aot. it was initially promulgated and put to a vote of the

electorate by the City Council, and it was then approved by the City's electorate.

125. Measure B exclusively lagers and penalizes current and future City employees

("public employees") far harsher treatment than other residents of the City.

126. Measure B penalizes current City employees by imposing an excise on them, unless

such employees agree to forego their Constitutionally-protected rights to receive their full Pension

benefit

127. Such excise, consisting of up to I6% of their salary, is a severe penalty, and

constitutes punislunent.

128. Such excise inflicts punishment on this small class of individuals by subjecting them

to adverse economic treatment. Measure B further punishes such employees by imposing on them a

"poison pi6^ provision whereby if lliey seek to enforce their Co~stitutionaliy-protected rightm be

free from Sills of Attainder and other unconstitutional treatment, they are further penalized.

129. Measure B is tlierefore is an unlawful Rill of Attainder.

THIRD CAUSE OF ACTION

Unconstitutional Taking of Private Property
(Cal. Const. Art I § 19 and Cal. Civ. Code § 52.1)

t30. Plaintiff hereby incorporates by reference the preceding paragraphs as though se[ forth

Cully Herein.

131. A public entity may not take private property for public use in the absence ofjust

;ompensatioa (Cat Const. azt I § 19.) Nor may a public cntiTy pass regulations having the effect of

3epriving individuals of [hair property.
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9

~ 132. Miscellaneous employees enjoy vested contractual and property rights under the

Z System, once they begin work for [he City.

3 133. Measure B is a taking of such rights.

4 134. Similarly, retirement benefits promised in order [o induce employment with the City

5 are a form of deferred compensation. Measm~e B constitutes a taking of such property.

~ 135. Measure B has a drastic £scat impact nn public employees because it significantly

~ abeidges their vested right to receive certain retirement benefits.

~ 136. Furt6exmore, Measuce B constitutes an unco~~stitutional taking because it divests

9 public employees' salaries to finance ffie System's unfunded liabilities and employee cetiremen[

10 p~yns, without providing such employees withjust compensation for this divestiture.

11 137. Measure B seizes a greaterportion of their salazies [o finance the City's unfunded

12 liabilities rclatcd to pension and retiree health benefits. In other words, because Measure B seizes

~ 3 wages in order to pay for the previously-incurred retiree health and Pension obligations associated

~4 with others, it constitutes an unconstitutional taking.

IS 138. Although Measure B sfg~ificantfy infringes upon the vested property rights oFplainti£f

~ 6 and those it represents, it does not provide them with any form of comparative advantage Therefore,

1~ it amounts to en unconslitutional taking of private property for a public purpose withoutjus[

~8 compensation.

19 139. Measure B Puether wnsfitutes an unlawful retroacCive law in violation of the California

Z~ ConstiNtiods takings clause.

21 FOURTH CAUSE OF ACTION

Z2 
Unconslifutimial Taldug of

Private Property Without Due Process
Zg (CaL Const. art. ] § 7 and Cal. Civ. Code § 52.1)

24 140. Plain[if£hereby incorporates by reference the preceding paragraphs as though set fonli

25 fully Herein.

26 141. CaLifomia's ConafituNoo, Article I, section 7, provides "A peraon may not be

Z~ deprived of ... property withwt due process of Iaw."

28 142. Miscellaneous employees enjoy vested contractual and property rights to the pension

20
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benefits se[ forth under the System, and any enhancements made during their term of employment

with the City. This includes [he right to a COLA and rctircc healthcare benefits.

143. Measure 6 violates [he members' rights to substantive due process guaranteed by the

California constitution by taking their vested property rights without affording them a compacabta

advantage or commensurate benefit or compensation.

I44. Measure B further constitutes an unlawful retroactive law in violation of the.Califoinia

Constitution's Due Process clause.

FIFTH CAUSE OF ACTION
Violation of California's Pension Protection Act

(CaL Const. aR. XVI § 17 and Cal. Civ. Code § 52.1)

145. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fully herein.

146. The Califomiv Constitution gives public sector pension oe retirement systems the "sole

and exclusive fiduciary responsibility" over the system's assets and its administration. (Cal. Coast.

art. XVI §§ 17, 17(a).) It also holds that system assets axe "trust funds and shall be held for [he

exclusive purposes oPproviding benefits to participanu in the pension or retirement system and their

benefieiazies...." (Cal. Coast. art. XVI § 17(a).)

147. The Califnmia CoustituGOn states that "the retirement board of a publio pension oc

retirement system shall have plenary authority and fiduciary responsibility for investment of moneys

and administration of the system..." subject to specified conditions. (Cal: Coast. art XV(§ 17J

148. Tt further provides that the Board "shall have the sale and exclusive fiduciary

responsibility over [he assets of [he public pension or retirement system[,]" and "it shall also have the

sole and exclusive responsibility to administer the [S]ystem in a manner that will assure prompt

delivery of beneSts and related services Lo the pardcipa~ts and their beneftciaciesl' Fu~thecmore, the

'`assets of [the System] are trust ftmds and shall be held for the exclusive purposes of providing

benefits to participants in the [System] and their beneficiaries and defraying reasonable expenses of

administering the [S]ystemY (CeL Coast. art XVI § I7(a).)

149. A Retirement Board's "duty to its participants and their beneficiaries shall take
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precedence over nny other duty." (CaL Const. art XVI § 17(b).) Purtheq the Board's "exclusive

fiduciary responsibili[[y] ... to provide for actuarial services in order to assure the competency of the

assets ofthe" System. (Cal. Coast. art XVI § 17(e). See also SJMC § 32835,0(B).)

150. The City's Municipal Code grants real party in interest, the Relirement Boazd,

exclusive control over investing and administering of [he retirement fund. (SSMC § 328310.)

151. The Code ehacges the Board with iirvesting and i~eimes[ing fund assets, which aze

"held For the exclusive purposes of providing 6eneG[s to members of the plan and [heir beneficiaries

a¢d defraying ecasonable expenses of administering the plan." (SJMC § 3.28350(A).)

152. Amongst its other responsibilities; die Board also determines employee eligibility for

receipt of retirement benefits, the calculalion of employee and member contributinos, and the

distribution of benefits to retirees.

t 53. The California Constitution also requires that the "memUers of the retirement boazd of

a public pension or retirement system shall discharge their duties with respect to [he system solely in

the interest of, and for the exclusive purposes of providing benefits to, participants and [heir

beneficiaries, minimizing employer contributions thereto, and defraying reasonable administrative

expenses of administering [he system." (Cal. Coast. art. XVI § 17(a).) Also, a retirement board's

duty to its participants and their beneficiaries shall take precedence over any other duty." (Cal. Coast.

art. XVI § 17(b).)

154. Measure B requires that when the Necessary Party in Interest adopts retirement plans

ander [he Fedeeated System, i[ "minimize any risk to the City and its xesidenCS...." (Seotion 1513-

4(a).) Requiring that Necessary Party in Interest consider the risk of such n plan to any other party

>esides its participants and benefioiaries direcHy contradicts its primacy fiduciary responsibility to

?Ian participants and beneficiaries.

155. Measure ➢requites [hat all "plans edopteA pursuant to the Aot ... minimize any risk to

he City and its residents .,,:' (Section 1513-A(a).) Again, this command contravenes the Boazd's

>rimary fiduciary duty to Plan Participants and beneficiaries.

156. Section 1513-A of Measure B sets forth certain actuarial requirements that usurp [he

3oazd's plenary power and exclusive fiduciary responsibility, as mandated by California's ~~
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Constitution, to provide for actuarial services to ensure the competency of the assets" of the Sys[em.

157. For these reasons Measure H is in conflict with and preempted by the California

Constitution.

SIXTFI CAUSE OB ACTION

Violation of Coustitutional Right to Petition
(CaL Const. arL I §§ 2, 3 and Cal. Civ. Code § 52.1)

158. Plaintiffhereby incorporates by reference the preceding paragraphs as though set fonli

fully herein.

159. Miscellaneous employees enjoy vesteA conhacWal rights to the Plan, its benefits, and

any enhancements once [hey begin working with the City. This includes the right to pension

payments with a COLA and retiree healthcare benefits.

160. "The people have the eight to ... petition government for redress of grievances....°

(Cal. Coast. art. I § 3 J

161. Section 1514-A of Measure B holds that if Section 1506-A(b) "is determined to

illegal, invalid or unenforceable to Current Employees[,]" current employees' salaries shall be

reduced by "an equivalent amount of savings." The yenalty Section 1514-A imposes For a successful

challenge Lo Section 1506-Alb) is equally dehime~tal to members as the burden imposed upon them

by Section 1506-Alb) itself.

162. The penalty imposed by Measure B for successfully mounting a legal challenge to

Measure B is unrelated to the theory of a pension system and violates the Constitutionally protected

right to petition.

163. Measure B imperrnissibly imposes a cost or risk upon the exercise of the right [o

petition the courts for redress, and its purpose and effect is to chill the assertion of constitutional

rights by penalizing those who choose to exercise them.

164. Section 1510.-A of Meaeare E3 deters members from challenging Measure B by

imposing an unreasonable, burdensome, legally unauthorized, and unrelated penalty for successfully

invoking the ConsYiWtional eight to petition the courts.

165. Measuec B discourages the exercise of a fund~mcntal right and therefore violates Cal.

Constitution Article I, Sections 2 a¢d 3. 23
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SEVENTH CAUSE OTC' ACTION
Iticgal Ultra Vires Tax, Fee or Assessment
(CaL Const An. I, § 7 & Civ. Code § 52.1)

166. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fully herein.

167. Measure B imposes on wrzent and fuNre employees the obligation [o Pund the city's

general obligation fog [he unfunded liabilities associated wit} its pension System and Retirac

Healthcare Plan.

168. Measure B accomplishes this by imposing an excise on City employee wages.

169. Rather than impose upon employees [he cost of their oum, incurred benefits, Measure

B imposes on employees an excise to raise funds for the payment and funding of general obligations

of the City, namely the already-incurred liabilities of future retirees and the benefits provided to

curcent retirees.

170. Under California law, permissible fees must be related to the overall cost of the

governmental regulation. A fee, excise or [ax may not exceed the reasonable cost of regufalion with

the generated surplus used for general revenue collweion. M excessive fee [hat is used to generate

general revenue becomes a [ax.

171. The excises imposed by Measure D are excessive as they are not related ro the cost of

[hc individual employees' benefits but also subsidize [he City's own, previously incurred, obligafions.

172, Tlie excises fiuther oKend pcineiples of equal protection under [he California

ConstiNtion.

173. StaNtes imposing fees, excises of takes violate the California Constitution's equal

protection clause if [hey select one particular class of persons for a species of taxation without

rational basis.

174. Measure B violates the California Consti[utiods equal protection provision to the

:x[en[ it imposes liability upon one person for the support of another not obligated to support such

person. Thus, there is no rational basis for levying ffie excise exclusively upon members.

OF MANDAMUS
Cose No.

M.NNCTNE 2EUEF AND 3]16Ai 4.doc



l

2

3

4

5

6

7

8

9

10

11

12

13

14

IS

16

17

l8

19

kT17

21

22

23

24

25

26

27

28

EIGH'CH CAUSE OF ACTION
Promissory Letoppcl and Equitable Estoppel

175. Plaintiff hereUy incorporates by reference the preceding paragraphs as [hough set forth

fully herein.

176. Promissory estoppel serves as consideration in order [o enforce abargained-for

agreement. That is, [he reliance on a promise made by one party serves as a basis to enforce such

promise in Iaw or equity.

I77. Estoppel applies to claims against the government, particularly where the application

of the doctrine would further public policies and prevent injustice.

178. The City, through its Municipal Code, Charter and communications with employees

and their labor organizations represented that employees were not liable to finance public debt, oe the

System's or RHC Plan's unfunded liabili6as.

179. The City further represented that employees would earn benefits and have the right to

receive a certain level of benefits. In reliance thereon, such members and employees accepted and

continued in employment, and made paymit contributions of their own into the System and RHC

Plan.

180. The CiTy should have reasonably expected these promises to encourage the

miscellaneous employees to accept employment with it and continue working for it until they

qualified far service retirement.

181. The City violated these promises when i[ adopted Measure B by reducing benefits and

shined the burden of financing its unfunded liabilities upon miscellaneous employees.

NINTH CAUSE OF ACTION
REQUEST FOR DECLARI'ORY RELi~F

(Code of Civ. Pro. § 1060)

182. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fu11y herein

183. Measure B requires that the City Council adopt ordinances to "implement a~~d

;ffectuate [its] provisions...." Unless relief is granted, Measure B becomes effective immediately

and sets as a goal that "such ordinances shall becomeeffec[ive no later than September 30, 2012."

COMPLAINT FOR DECLARATORY AND
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184. An actual controversy has arisen and now exists between Plaintiff and Defendants as

to Defendants' duties with respect to implementation of Measure B.

185. Plaintiff contends [hat Measure B violates the "Contracts Clause" end prohibition on

"Bills of Attainder° (Cal. Const. art I § 9), "Taking Clause' (CaL Const. art. I § 19), "Due Proeeas

Clause" (Cal. Cost. art. I § 7), "Pension Protection AcY' (Cal. Const. Art. XV[ § 17), prohibition on

unlawful excises (Cal. Const. eri. I § 7), and right to petition die oourls (CaL Const. art. I §§ I, 2)

pursuant m the state Constitution.

186. Plaintiff is inForened and believes U~at the City disputes the allegations contained

within this Complaint and Petition and contends that it has a legal duty [o implement Measure B as a

result of its adoptiou by die voters of Defendau[ Ciry.

1 K7. Plaintiff desires a judicial determination of their eights and a declaration of whether

Measure B violates the aforementioned sections of the California Constitution, the City Charter,

SJMC, and/or provisions of the Plaa

188. A judicial determination is necessary and proper at this time under these

circumstances in order to determine the duties and obligations of [he parties with respect to

Measure B.

TENTH CAUSE OF ACTION

REQUCST FOR INJIINCTIVE RELIEF
(Code of Civ. Pro. §§ 525, 526, and 526(a))

189. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fully herein.

190. Plaintiff end groups, residents, registeeed voters, and taxpayers of the City will suffer

irreparable harm as a result of [he City's expenditure of staff time and taxpayer funds in connection

with implementation of Measure B.

19L Furthermore, members represented by APSCME will suffer i¢eparable Gann from the

::onstitutional violations at issue.

192. Plainliff can demonsVate ahigh-likelihood of success nn the merits of its claim that

Pleasure B violates the aforementioned provisions of the California Constitution, the City Charier,

Uiunicipal Code, and agreements between the paRies. 26
COMPLAMT FOR
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193. Plaintiff has no plain, speedy, or adequate remedy at law.

194. Plaintiffs members will suffer irreparable harm in the event the City is not enjoined

from implementing Measure I3.

195. The injuneCive relief Plaintiff seeks is prohibitory in nature, and it seeks to cestcain

and/or prohibit Defendant City from taking any steps to implement, e~~force, or otherwise give effect

to Measure B.

GLTVrNTII CAUSE OF ACTION

PETITION FOR WRIT OF MANDATE
(Code of Civ. Pro. § 10%5)

196. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fully herein.

197. Respondent City, and those public of£cers and employees acting by and through its

authority — including Necessary Party in Interest — have a cleaz, present, and ministerial duTy to

implement only those ordinances anA regulations that are not in conflict with the California

Constitution. Respondent City ttas fzi(ed to perf'onn its duty [o comply with [hose requirements to

the extent it intends m implement the p~oviaions of Measure B.

198. Measure B violates Const art. I, sects. I, 2, 7, 9, 19; Const. art. XVI, sect. l7 of the

California Coestitudon; the City Cl~azTec; the SJMC; 2nd the terms of the Plan.

199. Petifionec is beneficially interested iv a peremptory welt of mandate to compel

Respondent Ci[y, and those public officers and employees acting by and through its authority, to

perform their duties imposed by law, including refraining from implementing the provisions of

Measure B.

200. Plaintiff has no plain, speedy or adequate remedy at law.

YI2AYP~R FOR RELIEF

WHEREFORE, Plaintiff-Petitioner prays for the following relief:

1. A declua[ion that Measure B cannot be applied to the AFSCME members working for the

City on or before June 5, 2012;

2. A declaration ordering defendants and eespondents to not apply the terms of Measure B
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against petitioner-p(aintifPs members currently in [he City's employ, and restoring to such employees

all rights and benefits purportedly abridged by Measure B.

3.. A permanent injunction prohibiting the defendants and petitioners fi~om applying or

otherwise enforcing any part of Measure B against members wrn~kiog for the City before June 5,

2012;

4. A peremptory writ mandating defendants and respondents and the Boazd m apply all Plan

provisions, rights and benefits in effect before June 5, 2012, ro AFSCME members and prohibiting

the application or implementation of Measure B to tUem;

5. For attorneys' fees pursuant to California Code of Civil Procedure sectlon 1021.5,

Govemment Code Section 800, or otherwise;

6. For costs of suit herein incurred; and,

7. For such costs and fiuther relief as the CouR deems just and proper.

Dated: July 5, 2012 BEESON, TAYER & BODINE, APC

TEAGUE P. PATERSON
VISHTASP M. SOROUSHIAN
Attorneys for Piain[iff find Petitioner
A~SCME LOCAL 101

COMPLAINT BOA DECLARATORY
OFMANDAMUS
Case No.
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LEAGUE-P.PATF,RSON, SBN 226659
VISHTASP M. SOAOUSHIAN, SBN 278895
BEESON,TAYER & BODINE, APC
483 Ninth Street, 2nd Floor
Oakland, CA -94607-4051
Telephone: (510)625-9700

Attorneys for PleinBff and Pefinoner,
AFSCME LOCAL 101

F ' L~i D
FE6 }. 201

ti'
FIL FAX

SUPERIOR COURT OF THE STATE OF CALIFO A
IN AND FOR THE COUNTY OF SANTA CL

yE~4f/ a:wa~: ll~ a~1~Z
AMERICAN FEDERA770N OF SiA1'E, Case No. l-12-CV-22 64;
COUNTY, AND MUNICIPAL EMI'LOYEES, Consolidated wiUt Case No. I-12-CV-225926
LOCAL 101, on behalf of iu members, [Consolidated vrith cases, nos. 1-t2-CV-225928,

- ld 2-CV•226574 and 1-12•CV227864]
Plaintiff and Pelitiocer,

FIRST AMENDED COMPLAINT FOR
v. DECLARATORY AND INJUNCTIVE

RELIEF AND PETITTON FOR WRIT OF
CITY OF SAN JOS$ grid DEBRA FIGONE in MANDAMUS
her official capacity es City Manager,

Defendants and Respondents,

THE BOARD OF ADMINISTRATION FOR
THE FEDERATED CITY EHffLOYEES
RETIREIv~NT PLAN,

Necessary Pazty 7o Interest.

Case No. 227664: Consalidale4 Csse No, id2-C V 125926

1. Unconstitutional Impairment of Contract
(CaL Const An. I § 9 & Civ, Code § 52.1)
2. Unconstitutional Bill oFAttainder
(Cal. Const. Art. 1 § 9 & Civ. Code § 52.1)
3. UnconstiMional Taking of Private Property
(Cal. Const Art. I § 19 & Civ. Code § 52.1)
4. UnconstiNtional Taking of Private Property
Withotrt Due Process
(Cal. Const. art. Y § 7 & Civ: Codc § 52.1)

(Cal. Const. Art. XVI § 17 & Civ, Code § 52.1)
6. Violation of Constitutional Right to Petition
(Cal. Const. Art. f §§ 2 &'3 & Civ, Code § 52.q
7. Illegal Ultra Vises Taz, Fee or Assessnent
(CaI. Const. fu1. I, § 7 & Civ. Code § 52.1)
B. Promissory Esto➢➢e~ end Equitable Estoppel
9. Request Cor Dedazetory [telief
(Codeof Civ. Pto. § 1060)
t0. Request for Injunctive Relief
(Code of Civ. Pro. §§ 525, 526 & 526(a))

1 I. Petition fo[ Writ of Mm~date
(Code of Civ. Pro. § ]0S5)



2

3

4

5

6

7

8

9

10

I1

12

t3

14

IS

16

17

]8

I9

20

2t

22

23

24

25

26

27

28

Plaintiff American Federation of State, County, and Municipal Employees, Local 101 alleges

as follovrs:

I. INTRODUCTION

I. Plaintiff and petifioner ("Plaintiff' or "Petitioner") brings [his suit for declare[ory,

injunctive, and writ relief in order to declare unconstitutional under the California Constitution the

"Sustainable Retirement Benefits and Compensation AcP' ("AcP' or "Meazure B"), approved by the

electorate of the City of San Jose (°City's on June 5, 2012, end to bar its implementation by

defendants and respondents ("Defendants" or "Respondents").

2. Plaintiff Local 101 of the American Federation of State, County, and Municipal

Employees ("AFSCME° or "Uniod') is the representative of certai~~ groups of miscellaneous

employees employed by the CiTy and who aze members of the City's Federated City Employees

Retirement Plan (collectively referted to herein as "miscellaneous employees," "employees," or

"members").

3. Under the California Constitution, public employee pension benefits are defected

compensation, and a public employee has a constitutionallypro[ected contracNal and property right

to receive such benefits under the terms and conditions in effect at the time such employee accepts

employment

4. A public employee's fight to the benefits established under a pension plan vests upon

commencing employment, because the right to such benefits represents a forbeazance of wages or

other compensation otherwise immediately eamable ilvough the employee's ongoing service.

5. These rights aze vested and cannot be reduced or eliminated without impairing this

constiNtionally-protected contractual obligaliou and property right.

6. Under California law, a right ro retiree health benefits ancVor benefits in the foan of a

post-retirement cost of living adjustments ("COLA") may also vest by implication. The resulting

contract and property right to receive these forms of benefits, on ~ertns substantially equivalent to

those offered by the public employer, similarly arises upon acceptance or continuation of

AFSCME'S FIRST AMENDED COMPLAMT AND WRI'
Caze No. 227864; Consolidated Case No. Ll2-CV-225926
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employment. Once vested, they cannot be reduced or eliminated without impairing this

constitutionally-protected cmtractual obligation.

7. In a memorandum dated December 1, 2011, City Mayor Chuck Reed submitted to the

City Council a series of recommendations. In relevant part, he recommended ghat the City Council

refrain Bom declaring a "Fiscal and Service Level Emergency," and further recommended the City

Coiusil adopt a resolution calling for a municipal election on June 5, 2012, for the puryose of placing

on the ballot an amendment to the City ChartePs ("ChMer") provisions governing City employee

retirement security.

8. By memorandum dated February 21, 2012, City Manager Debra Figone proposed to

[he Mayor and City Council an Act providing for such amendments to [he City Charter, authorizing

promulgation of ordinances fot the puepose of, inter a(ia, reducing City employee te[irement security

and reducing wages for City employees who "choose" to retain the Ievel of retirement security

promised to them (and for which they have contributed a portion of their wages). Attached [o the

memorandum were the teens of [he Act proposed for placement on the ballot.

9. The proposal also called for convening a June 5, 2012 special municipal election for

the purpose of placing the Ac[ nn [he ballot £or referendum (as amendmen4 [o the City Charter must

be approved by the City's electorate).

10. On Mazch 6, 2012, the City Council adopted the proposal and directed placement of

the Act attached [hereto on the June 5, 2012 Ballot

I1. The Act was subsequently designated "Measure B" on the ballot (hereinafter referred

m as "Measure B.")

12. On Tune 5, 2012, [he City electorate passed Measure B by roferendum.

13. On or about July 5, 2012, [he City Clerk certified the results of the June 5 election,

including passage of Measure A.

14. Among other things, Measure B purpoKS to amend the C~Ty ChaRer such that vested

employees' pension benefits will be reduced and additional obligations on the pan of employees will

be incurred with respect [o [he City's obligation to fund [he retirement security it has promised.

Cue No. 227864; Consolidated Case No. I-12~CV-225926
Ld801.doc



~ 15. As applied to wrtent employees participating in the Federated City Employees

2 Retirement System, Measure B violates the California Constitution because it substantially impairs

3 the affected employees' right to retirement benefits [hat vested when they commenced employment

4 and/or continued their employment with the City.

5 16. For example, Measure B violates the California Constiwtion with respect to curtent

6 employees because it, inter o[ia:

~ a. Reduces and eliminates portions of employee retirement benefits that aze or have

$ become vested;

9 b. Imposes conditions subsequent on the right [o receive retirement benefits already

10 earned;

I ~ c. Is an unconstitutional bill of attainder, as it shifts the burden of £nancing public debt

~ 2 upon a smell class of private parties, and its purpose is io punish such individuals for refusal to

~ 3 relinquish their constitutionally-protected rights and property;

~ 4 d. Constitutes an wiconstitutional taking of private property for public use without

~5 providing the affected employees withjust wmpensation;

~ 6 e. Constitutes an unconstitutional taking of private property for public use without

t ~ affording the affected employees with substantive due process;

~ $ £ Is an unconstitutional retroactive law as it subjects employees to liabilities previously

19 incurred by the City, and obligates active employees to fund liabilities previously incutted by the

2~ City with respect to its retiree health obligations;

Z~ g. Is unconstitutional because it violates the °California Pension Protection AcF';

22 h. Violates employee-members' constitutional right to petiGOn the courts by imposing a

Z3 penalty on employee-members who successfully challenge the legality of the Acl through a "poison

ZQ pill"provision; and

25 i. Imposes an illegal and improper [ax by imposing on a speciEc group of individuals an

26 excise of wages for the purpose of funding the City's genera] obligations, and such the or excise is

2~ targeted at those individuals who can neither (i) afford to relinquish their constitutionally-protected

28

nrscmes F~ttsl AMeNUEU COMPLAMT AND WRIT PETITION 3laeal aoc
Case No. 227864; Consolidated Caze No. Y12-CV-225926
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rights to a pension they have earned; or (ii) choose not to forego Ihcir wnstitutionally-protected right

to receive the pension they have earned

17. Additionally, the City should be prohibited from implementing Meuure B pursuant to

the common law doctrines of promissory estoppel and equitable estoppel.

18. Measure B, if implemented, violates the law as summarized above and further detailed

in the allegations below.

II. VENUE/NRISDICTTON

I9. Petitioner seeks declaratory relief pursuant [o California Code of Civil Procedure

section 1060.

20. Petitioner seeks injunctive relief pursuant to Code of Civil Procedure sections 526 and

527 and Civil Code section 52.1.

21. This court hu jurisdiction over the writ relief requested in [his proceeding under Code

of Civil Procedure section 1085.

22. This action is brought undeq and seeks to rectify violations of, the laws of the State of

California including its Constitution.

23. All pazties exist and reside within the County of Santa Clara, and [he acts and/or

omissions complained of took place within the County of Santa Chia, making this Court the

appropriate venue for this action.

III. THE PARTIES

24. Petitioner and PlaintiffAFSCME Local ]O] is an unincorporated membership

vssociatioq and a labor organi~aUOn as defined by Government Code section 3501.

25. AFSCME Local 10I, including its affiliated Municipal Employees' Federation

"MEF") and Co~dential Employees' Organization ("CEO"), is the rewgnized exclusive bargaining ~

~epresen[ative for certain non-managerial employees of the defendant and respondent City of San

~osB.

26. AFSCME sues on behalf of, and in the interest of, ids members employed by the CiTy.

loch members aze miscellaneous employees and are members of the City's Federated City

employees Retirement System.

AFSCME'S FIRST AMENDED COMPLAINT AND WRiT PETITION
Caze No. 227864; Conmlidated Case No. 1-12-CV-225926
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27. Measure B purports to affect and substantially impair the rights of AFSCME's

members as alleged herein.

28. Defendant and Respondent Ciry of San Jose is a chartered municipal corporelion, and

an insVUmentalily of [he State of California, which operates under the authority of [he California

Cons~~Ntion and the San JosB City Chaner.

29. Defendant and respondent Debra Figone is sued in her official capacity as CiTy

Manager of the City of San Jose. The City Charter designates the City Manager as [he City's chief

administrative officer responsible to the City Council for the administration of'the City's affairs

placed under her charge. Ms. Figone's duties include but are not limited to executing all Laws, City

Charter provisions, and any acts of the City Council which are subject to enforcement by her

subordinates. Executing Measure B is amongst her duties.

30. The Boazd of Administralian for [he Feduated City Employees Retirement System

("Board") is the Necessary Party in Interest in this case and is appointed by the CiTy Council. The

Hoazd is responsible for managing, administering, and conU011ing the Federated City Employees

Retirement System and the retirement fund. (California Constitution, art. XV I, sect. ] 7; San Jose

Municipal Code ("S7MC") § 328.100.) Action on the par! of the Board is required in order to bring

[he Federated City Employees Retirement System within compliance with Measure B.

IV. FACTOAL ALLEGATIONS

A. THE FEDERATED C['CY EMPLOYEES RETIREMENT SYSTEM

3 L Prior to Measare B, and at al I times relevant hereto, the City Charter provided for a

iefined benefit pension plan, and set forth a duty on the part of the City to "create[], establish[] and

maintain[] ... a retirement plan or plans for all [of its] officers and employees....° (Charter § 1500.)

32. The Charier further prescribed the minimum benefits due to its non-excluded

miscellanequs employees and required the City Counci] to provide for pension and other benefits

hrough ordinance. (Charter § 1505.) It also stated that in its discretion, the City Council "may grant

Beater or additional benefits:' (Charter § I505(e).)

33. Pursuant to duty-enacted ordinances, Defendant adopted and established a Federated

~ity Employees Retirement System providing for certain benefits for covered employees. Such

No. 227864; Consolidated Cue No. i-12-CV-225926
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ordinances, and other laws of the City and State, further provide for the establishment o£a Retirement

Board to oversee and administer pension heneftts Tor covered employees.

34. The tercns and wnditions of [he plan of benefits prescribed by, and adopted under, ',

these auspices is herei~aftec referzed to as the "Retirement System," "Federated System,"

or "System." ~~.

35. Generally, full-time miscellaneous employees become memlxrs of the System upon

acceptance of employment with the City.

36. Prior to Measure B, the System was funded by contributions from both members and

[he CiTy under the proportions set forth in the Charter. However, member or employee contributions

were never assessed or regwred with respect to the System's mfunded liabilities; rather members

only were responsible for conVibu[ing towards the "normal cos[" ~ of their annually-earned benefits.

37. Therefore, prior to Measure B, the City Charter provided that the funding of benefits

under the system was to be computed annually with respect to [he normal cost of each employee-

member's annual benefit accruaC the Charter and City Ordinances provide that "any [non excluded]

retirement fund, system or plan for or because of current service or current service benefits ..., in

relation to and as compared with contributions made by the City for such purpose, shall not exceed

the ratio of three (3) for (miscellaneous] employees [o eight (8) for the City." (Charter § 1505(c); §

SJMC 328.710.)

38. Under [he System, member contributions aze made only on account of cuttent service

rendered (SJMC § 326.710), excepting limited circumstances —not relevant here —where employees

may make additional contributions to purchase "prior service crediC'~. (SJMC §§ 328.730, 328.740.)

Again, members are not and have never been required to make contributions into the System to cover

their own or others' unfunded liabilities:

39. Instead, under [he Charter, the City has been responsible for ensuring payment of

shortfalls between the plan's assets and the acNarislly-determined liability for all benefits owed by

~ The noemel cost is the acmariaily determined cost of new benefiLS earned each year by active participants.
Meaning the purchase of pension credit for yeazs of City service that did nod pualify for pension membership

AFSCME'S FIRST AMENDED COMPLAMT ARD WRIT PETITION
Case No. 227864; Consolidated Case No. I-12~CV-225926
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[he System. Such difference, actuarially determined, represents the System's "unfunded liability,"

which fluctuates depending on the System's investment and demographic experience.

40. V✓hile the City is required to make current service and limiced prior service

wntributions into the retirement system on behalCof members (SJMC §§ 328.850, 328.890), it is '~,

and has been obligated [o cover the unfunded liabilities of the retirement system (S7MC § 328.880.) '.

41. The form of benefit promised by [he City and provided under the System to

Petitioner's members was a defined benefit consisting of 2.5% of compensation multiplied by the

particular empbyee's years of employment with the CiTy for which the employee is eligible for credit

under the System (i.e. "covered" or "credited" service). The defined benefit also included a

gna[anteed cost of living adjustment, or "COLA," consisting of a 3% annual increase in the pension

benefit.

42. Although [he right to earn and receive sum a defined benefit accrues upon accepting

and continuing employment under [he System, members become eligible to receive such defined

benefit on [he earlier of reaching age SS and completing five years of covered service, or completing

a full 30 years of service regazdless of age. (SSMC 3.28.11 ] 0(A).)

43. Under the System, members who become disableA and wtable to perform their duties

aze e~4tled W a disability retirement benefit.

44. The City and the System also provide for payment and funding of health beneTts for

Federated System retirees.

45. To qualify for retiree health benefits, a member must retire under the System end have

at least fifteen years of service or receive an allowance that is at ]east 37.5% of final compensatlon.

Furthermore, a retiree may be eligible for benefits if he/she "[w]ould be receiving an allowance equal

to at least [37.5%J of (his/her] Fnal compensation (] if the workers' compensation offset ... did not

apply." (SJMC 3.28.1950(A)(3).) If a retiree qualifies for the plan, the retirement system pays one

hundred percent of the lowest cost plan [hat is available to active City employees. If a retiree does

not choose the lowest cost plan, he/she must pay the difference between that premium and the

premium for the lowest cost plan.

Cue No. 2278b4; Consolidated Case No. 1-12~CV-225926
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46. To qualify for retiree dental benefits, a member must retire for disability or service and ~

either have credit for five yeazs of service or more or receive an allowance that is at least 37.5 % of

final compensation. Furthermore, a retiree is eligible for benefits i(he/she "would be receiving an '.

allowance equal to a[ least [37.5%] of [his/her] final compensation [] if the workers' compensation

offset ... did not apply...." [f a retiree qualifies far the plan, the retirement fund pays one hundred

percent of [hat members' premiums to an eligible dental plan.

47. The City aid the System also provide for a Supplemental Benefit Retiree Benefit

Reserve ("SRBR") for the benefit of retired members, survivors of members, and survivors of retired

members retired members. If the balance remaining in the Plan's income account [after payment of

administrative costs and expenses of [he retirement System for the applicable fiscal yeazj is greater

than uro, the [B]oard ... [ransfer[s] [en percent of the excess earnings ro the [SRBR], and []

hansfer(sj the remaining ninety percent of the excess earnings to the general reserve." (SJMC

325.340(D).) Fur[heanore, interest on these funds and excess fends are deposited in the SRBR.

B. MEASURE B

48. Measure B seeks to reduce the retirement security of Petitioner's members while

simultaneously shifting obligations and debts already incurred by the City unto a small class of

individuals, including Petitioner's members.

49. Measure B Portlier seeks to punish members who either challenge its legality or resist

the reduction of the retirement benefit to which they aze vested and entitled. Specifically, Section

1514-A of Measure B provides Thal if any of Measure B's terms are "determined to be illegal, invalid

or unenforceable as to Current Employees[,]" cuiren[ employees' salaries shall be reduced by "an

equivalent amount of savings."

Sxsnension arul Reduction ofCOLA Provision

50. With respect to [F~e COLA component of the System's defined retirement benefit,

Meuure B authorizes the City Council to eliminate or "suspend" payment of the COLA. By its

Cartes Measure B provides the City Council with discretion to suspend the COLA for a period of five '.

yeazs aid thereafter may reduce by half the COLA benefit, or continue the suspension.

Caze No. 227864; Consolidated Caze No. 1-12-CV-22592(
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51. Prior to Measure D, miscellaneous employees enjoyed a vested right to an annual three

percent increase to [heir pension benefit after retirement. This served the purpose of ensuring that a

retiree's pension kept pace with inflation. (SJMC § 3.400.160 J (It should be noted that System

members do nut participate in the federal Old Age, Survivor and Disability Iacwance (OASDI)

program administered by the Social Security Administration, which of cowse includes a COLA

component). -

52. The COLA component of the System's retirement benefit has been funded by

employee and CiTy wnVibWions. Specificalty, the normal cost of [he COLA component is funded by

contributions from members and the City on [he same three to eight ratio basis as has been applied to

the primary pension benefit (S1MC § 3.44.00.)

53. Measure B, however, provides that the City Council is authorized to suspend COLA

payments "in whole or in part° until (and i~ "[the City Council] determines that the fiscal emergency

has eased.° (Section 1510-A). Upon infortna[ion and belief, such provision applies equally to curtent

employees who retire prior to the adoption of any such resolution suspending the COLA.

54. Measure B fuRher provides, that °in the e~enY' the City Council "restores all or peR of
the COLA" it shall not exceed 3 %for "current employees° or "I.5%for Current Employees who

opted into the VEP° (Id.), end it may only be restored prospectively.

55. Measure B therefore reduces vested retirement benefits in the form of permitting

elimination and reduction of COLA for both curzent and fuhue retirees.

Efimina(o olthe Sypn[e e l lBenefr Re('ree Benefit Rese e/"SRBR'9

56. Measure B eliminates of the System's Supplemental Benefit Retiree Benefit Reserve
("SRBR").

57. Prior to Measure B, in the event the System h~ a balance in its operating account

aHer payment of administrative costs and expenses of the retirement System for the applicable fiscal
yeaz, the Doard of Retirement was required to "transfer ten percent of the excess earnings to the

[BABA], and (to] Irarisfer the remaining ninety percent of the excess earnings to the general reserve."

(SJMC 328340(D).) Furthermore, interest on funds and excess funds were deposited in the SRBR.

Cate No: 227864; Consolidated Caze No. 1-12-CV-225926
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58. Funds were hcld in the SRBR for the benefit of retired members, survivors of

members, and survivors of retired members.

59. Measure B eliminates the SRBR and transfers the assets held in such account to the

System's general find.

Chan es to the Obli a7ian (o Fund Ci Em to ee Retirement Pro rams

60. Measure B transfers to employees the responsibility far funding, in part, the System's

previously-incurred unfunded liability, Such an obligation has not, heretofore, existed on the part of

System members or employees. As se[ forth above, the Municipal Code and Chazter have

exclusively placed responsibility on [he City for any such incurred liabilities.

61. Specifically, in order to retain their vested entitlement to receive their pension

benefits, members must personally agree to assume a pro rata portion of up to 50°/a of the City's

obligation for the System's unfunda9liabilities, in addition to their obligation [o make payment of the

normal cast of their annual accrued benefits.

62. The obligation to assume half of the City's responsibility for £~ancing the System's

unfunded liabilities has been computed by the City to equal approximately 16% of gross pay and,

accordingly, Measure B caps [his obligation at 16% of an employee's gross pay.

63. Employees who decline the obligation to assume the Ciry's debt in [his manner, under

Measure B, are placed into a "Voluntary Election Plan" or "VEP." Such employees, and only those

employees who wish not [o, or aze economically unable to, relinquish their earned and promised

pension benefits must, on a going forward basis, pay to the city an excise or assessment against their

wages. Measure B designates such funds towards payment of the City's general obligations

associated with its accrued past pension liabilities. Those employees who cannot afford to pay the

City's excise of 16%of their wages are forced to accept a reduction in their vested right to receive

(heir pension benefits and promised level of retirement security.

64. Specifically, with respect to employees who decline to assume a portion of the City's

obligation for the System's unfunded liabilities, or are unable ~o afTord the excise imposed against

them: The VEP imposes a lower accrual rate for benefits; imposes a later retirement age; increases

the years-of-service retirement eligibility gradually each year, indefinitely and with no limit; reduces

faze No. 227864; Consolidated Cue No. 1-12-CV-225926



~ and caps the annual COLA; redefines the term "final compensatiod' [o exclude the member's

2 compensation that would otherwise have been included in computing the member's pension; and

3 redefines to the member's disadvantage [he criteria applied [o disabiliTy retirements:

4 65. The amount of the wage excise is unrelated to the particular emP~oyee's cos[ oFbeneft[s

5 and is not particularized to the employee.

6 66. Measure B's VEP does no[ present members with a "voluntary" option, as the exercise

~ of such choice is neither volitional nor free from coercion or dwesa

8 67. Funheq although accepting imposition of the VEP may be more advantageous than

9 remaining in the System as amended by Measure B, both "options° require members to accept a

~ 4 reduction in they vested right to receive promised retirement benefits upon retiremenC Those that

> > cannot afford [o pay upwards of l6 % of their wages to [he City's unfimded liability are required to

~ 2 forego their earned and promised pension rights.

~3 68. Prior to Measure B, the City's miscellaneous employees had the right to retire on [he

l4 earlier of reaching age fifty-five or working for the City for thirty yeazs. (See, e.g., SJMC §

15 328.1110(A).)

16 69. Specifically, a member's annual service retirement "allowance"—or beneft—was

~ ~ computed with respect to his/her final compensation, which was defined as the "highest average

~ 8 annual compensation eamable by the member during any period of twelve consecutive months of

~9 fede~ted city service...P (SJMC § 328.030.11.) Such a Cull service retirement benefit was

ZD computed as 2.5%a of such final compensation per year of service. Furthermore, one year of service

Z ~ was deftneA as "1,739 or more hours of federated city service rendered by [he member in any

22 calendar yeaz." (SJMC § 328.6809(B).)

z3 70. Employees who are unable to shoulder the City's obligation for the System's

24 unfimded liabilities must accept, under the VEP, a reduced bene5t accrual rate of two percent of final
25 compensation; an increased retirement age of si#y-two; an ewer-increasing years-of-service

z6 retirement (which increases by six months each year, starting in July of 2017); a reduced COLA of

2~ 1.5%; "final compensation" redefined as "the average annual pensionable pay of the highest three

28

72

Case No. 2278b-0; Consolidated Cave No. 7-12-CV-225926
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consecutive years of service"; and an increase in the definition of a year of service ro 2,080 hours.

(Section 1507-A (emphasis added).)

Chattres to the System's Disobility Retiremen( Benefit

71. Measure B redefines the lean "disability" with respect [o current employees in a

manner that reduces such employees' eligibility for a disability retirement under the System. II

further reduces the right to a disability retirement benefit for employees required [o enroll into the

VEP.

72. Specifically, Measure B reduces the maximum benefit that a disabled retiree may

I receive, reduces [he categories of compensation for ptuposes of computing the benefit; and reduces

'. the annual COLA.

73. Prior to Measure B, a miscellaneous employee qualified far a "disability refiremenC' if

his/her "disability .,. render[ed] the member physically or mentally incapable of continuing to

satisfactorily assume ffie responsibilities and perform the duties and functions of the position then

held by him and of any other position in the same classification o£positions to which the ciTy may

offer [o transfer lum, as de[etmined by the retirement board on the basis of competent medical

opinion." (SJMC § 3.28.1210.) Prior to Measure B, disabled employees who could fill such positions

were nevertheless enlitled to a disability retirement if no such position existed or was open.

74. Fwther, members who retire because of aservice-connected disability were, prior to

Measure B, perniitted an "annual allowance" of no less than forty percent of their compensation plus

2.5%for each year of service beyond sixteen, to a ms~cimum of seventy-eve percent of the member's

final compensation. (SJMC § 328.(280)

75. With respect to non-service connected disabilities, miscellaneous employees who

became members of the System prior to September 1, 1998, were eligible for a noo-service connected

disability retirement allowance equal to the noanal retirement allowance less half a percent for each

year the member is younger than age fifty-five. All other members receive an allowance of twenty

percent of final compensation plus rivo percent of final compensation for each year of service in

excess of six years, but less than sixteen yeazs, plus 2.5% of final compensation for each yeaz of

Caze No. 227864; Consolidated Case No. 1-12-CV-225926
J148oZaa
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service credit in excess of sixteen years, up to seventy-five percent of the member's final

compensation. (SJMC § 328.1300.)

76. Prior to Measure B, disability retirees received an annua] three percent COLA. (SJMC

§§ 3.44.010, 3.44.160.)

77. Measure B substantially impairs both the eligibility to receive and the substantive

benefits provided under [he System's disabiliTy retirement provisions.

78. Specifically, Measure B redefines the term'Disability" for purposes of restricting

eligibility to receive a disability retirement. Measure B narrows the definition [o apply only to

employees whose disability "has lasted or is expected to last for at least one yeaz or to result in death"

and "cannot perform any otherjobs described in the City's classification plan because of his or her.

medical condi[ion(s)... regazdless of whether (here aze other positions available at the time a

detemtinatlon is made.° (Section 1509-A (emphasis added).)

79. Thus, under Measure B, a member who suffers debilitating injury may be denied a

disability benefit is she can theoretically perform the fune~ions of any classification, even if there is

no vacancy available to accommodate such employee.

S0. Measure B also reduces the disabiliTy benefit provided under the System.

Specifically, service-connected disability retirees receive fifry percent ̀ bf the average annual

pensionable pay of the highest tFuee consecutive years of service." Further, employees become

eligible for non-service connected disability retirement benefits after five yeazs of service with the

City, computed at two percent times final compensation, defined as [he average highest three -

wnsecutive yeazs. Such an employee may receive a atinimum and maximum non-service connected

disability retirement of twenty percent and fifty percent, respectively. (Section 1507-A(e).)

81. Under Measure B the disability retirement COLA is reduced to 1.5%.

82. Furthermore, Measure B shifts the responsibility for determining eligibility for

disabiliTy retirement benefits from the Boazd to "an independent panel of medical experts" subject to ~I,

a "right of appeal to ari administrativejudge."

q
p

nest,rve'~r~nsLpwtervucU WMYLAWT AND WRIT PETITION
Caze No. 227869; Consolidated Case No. 1-12-CV-225926



1 Funding afllte CiN's Retiree Hea(1h Oblira~iams

z 83. Pursuant to the SJMC, members of the Federated System who satisfy certain

3 conditions relaced to service or disability retirement are entitled to receive retiree medical and dental

4 benefits. (SJMC §§ 328.1950, 3282000.) '.

5 84. Members of the System enjoy a right [o retiree healthcare benefits that is vested by

6 explicit or implied contrect. Indeed, employees contribute [o [he cost of retiree health through their

~ own payroll deductions.

$ 85. Retiree healthcare benefits aze a form of deferred compensation for present service.

9 86. Retiree healthcare benefits are also provided as a result of written ageements between

~~ the City and labor organi~atlons, including Petifioner.

t ~ 87. Prior to Measure B, AFSCME members have contributed to their retiree health

12 insurance on a one-to-one basis with the City.

13 8g, prior ro Measure B the City has not, and did not, make contdbu[ions at e level

l4 sufficient to filly prefund its retiree health obligations. Rather, the City paid for its retiree health

~ 5 obligations through a "pay-as-you-go" method, utilizing both its own and employee contributions

~6 towards providing health benefits to its retirees. Where such amounts were insufficient to pay the

ciTy's health obligations, [he City was responsible for such unfunded amounts.

~ $ 89. Although active employees contributed in the form of payroll deductions towards the

~ 9 costs of retiree healthcare, they were not responsible for funding the full cost of the Retizee

24 Healthcare Plan's ("RHC Plan") unfunded liabilities.

21 90. On information and belief, the City has developed an Annual Retirement Cost or

ZZ "ARC° that incorporates the City's predicted normal cost of retiree health obligations and the cost of

z3 promised but unfunded benefits to cogent and future retirees (i.e. unfunded liabilities).

z4 91. Begiming in or azound 2009, the City imposed increasingly si~ificant layoffs of its

ZS employees and further reduced wages of those that remained by as much as twelve percent of

Z6 pensionable pay. As a result, the City's pay-as-you go method of funding its retiree health

z~ obligations became untenable u [he amount of employee contributions to the ARC necessazily

2g declined due to such layoffs and pay reductions. The City's actions fiuther increased the pool of

Case No. 227664; Consolidated Case No. I-12-CV-225926
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retirees and consequently its retiree health obligations, az employees opted to retire rather than be

placed on lay-off or continue [o work under significant pay reductions.

92. Measure B attempts to shift the City's obligation associated with previously-inwrred

and promised retiree health benefits onto its cuttent employees. Measure B seeks to make cunen[

employees responsible not only for 50% of the normal cost of [heirannually-incurted retiree health

obligations, but also for the City's unfunded liabilities with respect to all of its retiree healthcaze

obligations. (Measure B, § 1512-A(a) (making active employees responsible for contributing "a

minimum of [fifty percen[J of the cost of retiree healthcare, including both normal cos[ and unfunded

liabilities").)

93. Upon information and belief, with respect [o members of the Petitioner, such an

obligation imposes an excise on cturent employee compensation for the payment of the City's ',

general obligations.

94. Such excise is substantially greater than the amount of benefits each such employee is

expected to receive under the RHC Plan. As a result, such employees are paying for benefits

unassociated with their City service. I.

95. In addition, the excise is imposed for the stated purpose of paying the City's general

obligations, that is, the unfunded liabilities of the City retirement system

96. Measure B further attempts to sel a framework [o severely diminish [he value of the

'9ow cost plan° to which members are entitled upon retirement.

97. Measure B also purports to "unvest' the right to retiree hearth notwithstanding the fact

that employee members of petitioner have directly contributed through payroll deduction to the cost

of such benefits. (Measure B, Section 1512-A(b) (stating "[n]o retiree healthcare plan or benefit shall

grant any vested riglrt...' ;providing City with right to "amend, change or terts~inate any [RHC Plan

provision").) Such provision, as alleged below, is an unconstiN[ional taking and impairment of

wNract, and violates due process, as guaranteed by the California Constitution.

98. Measure B also rede£nes the benefit provided under [he RHP as "the medical plan

which has the lowest monthly premium available to any active employee in either the Police and Fire

Department Retirement Plan m [the System]." (Section 1512-A(c)J This effecfively fixes employee

Case No. 227864; Consolidated Case No. I-12-CV-225926
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~.,

benefits to the lowest cost plan City-wide, whether or not that plan was bargained For or imposed

upon a union other than AFSCME by the City.

99. As a result, Measure B reduces the expectations of Petitioner's members by reducing

the amomt of Retiree health premium payment available to [hem upon retirement.

Retroactive Shi(tinp ofPuhlic Debt to a Sma!/ Gass oflndividuals

100. Meuure B shifts a substantial burden onto curtent employees for the financing

of the System's, Plan's, and the RHC Plan's unfunded liabilities.

101. Such unfunded liabilifies represent the previously-incurted obligations of [he City with

respect to benefits earned by curzent and future retirees of the City.

02. With respect to the System, order Measure B, employees who refuse to forego their

vested right to [heir pension benefit must make "additional retirement contributions in incromenis of

4% of pensionable pay per year, up to a maximum of ! 6%, but no more than 50% of the costs to

amortize any pension wfunded liabilities...." (Section 1506-A(b)J

103. The intent, purpose and effect of Measure B is to impose a fine on those employees

who [efuse [o relinquish their constitutionally-protected right ro receive their earned and promised

pensions. By imposing such fine on only [hose who do not accept the City's demands to aznend its

pension obligations, the City is imposing a punishment or penalty on a select group of individuals.

104. Prior ro Measure B, the City was and has been obligated [o pay for any such unfunded

liabilities Further, until the VEP is implemented, Section 1506-A of Measure B governs all

members of [he System, obligating them to shoulder the City's debts related to the System's

unfunded liabilities.

105. Similazly, if a court finds Section 1506-A(b) of Meuure B to be °illegal, invalid or

unenforceable° then the City is purportedly empowered to require employees to pay down the City's

obligations for the System's unfunded liabilities. (Section 1514-A of Measure B.)

106. Measure B places on cursent empbyees the responsibility of finding the cost of their

benefits in addi[ioi~ to the unfunded liabilities not associated with their own service, including the

already-accrued retiree health benefits obligations and the benefits payable m current retirees.

AYSCME'S FIAST AMENDED COMPLAINT AND W ftI'.
Case No. 227864; Consolidated Cau No. I-12LV-225926
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107. Meazure B requires a small class of individuals, namely wrzent employees with

respect to the RHC Plan and current employees who refuse to forego their vested benefits under the

System's VEP plan, to retroactively fwd liabilities of [he public.

108. Measure B improperty imposes on members an obligation to fund a porUOn of the

City's general obligations.

109. Measure B imposes severe rehoac[ive liability on a limited class of parties that could

no[ have anticipated such liability, and in a substantially disproportionate manner.

1 I0. Moreover it does so for the purpose of punishing those who rePose to relinquish their

constiNtionally-protected right to receive the pension they have eazned and were promised. There are

fairer and easier methods of achieving the same resWt the City seeks to achieve here tluough [he

imposition of a wage fine or excise.

11 ]. Under [he California constitution such retroactive legislalion deprives individuals of

legitimate expectations and upsets settled transaclions.

1 ] 2. Retroactive lawmaking is of particular constitutional concern because of its use, as

with Measure B, is a means of retribution against unpopular groups.

113. Measure B is fwther an improper imposition o£public debt on a small group of

individuals.

114. In tFtat regard, Measure B is an wilawfu! retroactive law that violates the California

Constitution's takings and due process clauses, and such Constitution's prohibition of ex pos! facto

laws and bills of attainder.

VIII. CAUSES OF ACTION

FIRST CAUSE OF ACTION
Unconsiitutiooal Impairment of Contract

(CaL Const. Art. I § 9 and Cal. Civ. Code § 52.13)

115. Plaintiff hereby incoryorates by reference the preceding paragraphs as thous set forth

fully herein.

Plaintiff may sue is Superior Coup for a violation of its members' ronstiNtionai rights pursuant to Civil Code Sect.
52.1.

At JCMEJ PIR51 AMeNDF,[3COMPLAMT AND W Rl'
Cast No. 227864; Consolidated Cue No. I-I2-CV-225926
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116. California's Constiw[ion, Article I, section 9, prohibits the state and its

insWmentalities, including the City, from passing a law that impairs the obligation o(contrac[s

("Contracts Clause").

117. Modifications [o public employee retirement plans affecting curtent employees must

be reasonable under California's Contracts Clause. Changes can be reasonable only if (1) they beaz

some material relation to the theory of a pension system acid its successful operation and (2) changes

in a pension plan that result in a disadvantage to employee aze accompanied by compazable new

advantages.

1 I8. Miscellaneous employees enjoy vested contractual rights to the System, Plan, their

retirement benefits, and any enhancemenLS implemented once they begin working with the City.

119. Measure B substantially impairs these rights without providing a compazable

advantage.

120. Under California law, these principles apply [o changes in the method of funding of

pension systems, and such changes cannot be imposed on members to their disadvantage, when there

is no corresponding advantage.

12t. Measure B, and the funding mechanisms providing for reduction in wages and shifting

of liabilities [o a small class of individuals who deme no bene£ts from such liabilities, is contrary to

the theory of a pension system.

122. Measure B interferes and impairs those contractual rights in a way that is

unreasonable.

123. Measure B's provisions bear no material relation to the theory of a reiiremen[ system

or its successful operation; [hey simply allow [he City to escape from its obligation to provide its

employees with these form of defected compensation with which it previously enticed them into its

employ.

124. Measure B's provisions harm the effected employees without providing them with any

comparable advantage, commensurate benefit, or compensation.

125. Therefore, Measure B violates Article I, Sect. 9 ofthe California Constitution as it

applies to existing plan participants and is unconstitutional.

AFSCME'S FIRST AMENDED COMPLAINT AND WRlT PETITION
Case No. 227864; Consolidated Caze No. L12-CV-225926
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SECOND CAUSE OF ACTION
Uncoustitutioual Bill of Attainder

(Cal. Const Ari. I § 9 and Cal. Civ. Code § 52. i)

]26. PlaintifThereby incoipore[es by reference the preceding paragraphs u though set forth

fully herein 
'..

127. California's Constitution, Micle I, section 9 prohibits the state and its

instrumentalities, including the City, from passing bills of attainder.

I28. Measure B is a legislative act. It was initially promulgated and put to a vote of the

electorate by the CiTy Comcil, and it was then approved by the CiTy's electorate.

129. Measure 13's penalty provisions -- which impose against those employees who do not

voluntarily relinquish their right to receive [heir earned and promised pension a 16%wage deduction

-- affects their lives and is a confiscation of peoperty, earned wages to which they would otherwise be

entitled.

130. A bill of attainder includes legislative acts [ha[ unconstitutionally impact property

rights.

I3 t. Measure B exclusively tazgets and penalizes current and futwe CiTy employees

("public employees") for harsher treahnent than other residents of the City.

132. Measure B imposes a forfeiture or fine on a select clus of individuals for the purpose

of punishing them for refusing to relinquish their constitutionally-protected right m receive [he earned

and promised pension.

133. Although [he City asserts [his fine is necessary to its budget, fairer methods of

generating revenue exist £or the purpose of paying the City's general obligations.

134. Further, although the City and the Measure indicate these provisions are necessary to

ensure parks, libraries and other services, it haz sought to provide to its management employees,

employees no[ represented by Petitioner, retroactive salazy increases.

135. Upon information and belief, the City has sought to impose this fine against

petitioners' members, among others, because petitioner and its members have (1) refused to

voluntarily forego pension rights previously sought by the CiTy; (2) have filed unfair tabor practice

charges against it before the Public Employees Relations Aoazd.

Caze No. 2276ba; Consolidated Case No. I-12-CV-225926
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136. In enacting Measure B, at the outset, the City adopted and drafted ballot language that

was deemed by the Sixth District Court of Appeals as "chazged; "`biased" and not neutral

t 37. The City's intent to punish City employees is reflected in internal Ci[y

communications. For example, an email from City Retirement Services Director to the City Manages

and others, described a large percentage of City employees as ̀totally useless" and "marginally

employed" and flat "benefit and salary reductions are Tess important"

138. The City and iu agents have indicated that they aze waging a "war" on Petitioner.

139. Measure B was adopted and passed to punish petitioner and more particularly, those

members/employees who do no[ agree to a reduction to their earned and promised pension.

140. By imposing a fine against employees who do not agree to relinquish their

constitutionally-protected right to receive their earned and promised pension, Measure B singles them

out for punishment.

141. Because Measure B requires employees to relinquish components of their vested

benefits or suffer e dramatic fine imposed ngainst their wages, up io 16%. Such wage redumion, for

Petitioners' members who have already received a 12% reduction to their pay since 2011, will force

them either (a) from their jobs or (b) to relinquish [he pension rights, as they are unable W support

themselves or their families on their post-excise income.

142. Under the constitution, a fine is a characteristically punitive sanction.

143. The £ne imposed by Measure B is intertwined with employees' exercise of their

constitutional right.

144. Measure S penalizes current CiTy employees by imposing [he penalty of a fine, unless

such employees agree [o forego [heir ConstiNtionally-pm[ected rights to receive their full Pension

benefit.

145. Such excise, consisting of up to ] 6% of their salary, is a severe penalty, and is

imposed out of a punitive motivation.

146. Such punishment is inflicted on this small class of individuals by subjecting [hem to

adverse economic treaknen[. Measure B Poriher punishes such employees by imposing on them a

AFSCME'S PIAST AMENDED COMPLAMT AND WRI'
Caze No. 22786x; Consolidated Case No. 1-12-CV-225926
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"poison pile' provision whereby if they seek to enforce their Constitutionally-protected fight ro be

&ee from Sills of Attainder and other unwns[itutional treatment, they are further penalized.

147. Measure B is therefore an unlawful Rill oCAttainder.

THIRD CAUSE OF ACTION
Unconstitutional Taking of Private Property

(CaL Const. Arl. I § 19 and Cal. Civ. Code § 52.1)

148. Plaintiff hereby incorporates by reference the pzeceding paragraphs as [hough set foAh

fully herein.

149. A public entity may not take private property for public use in the absence ofjust

compensation. (Cal. Const. art [ § 19.) Nor may a public entity pass regulations having the ellect of

depriving individuals of their property.

150. Miscellaneous employees enjoy vested contractual and property rights under the

System, once they begin work for the City.

151. Measure B is a taking of such rights.

152. Similarly, retirement benefits promised in order to induce employment with the City

are a form of deferzed compensation. Measwe B constitutes a taking of such property.

] 53. Measure B has a drastic fiscal impact on public employees because it significantly

abridges their vested right to receive certain retirement benefits.

154. Furthermore, Measure B conffiitutes an unconstitutional taking because it divests

public employees' salaries ro finance [he System's unfunded liabilities and employee retirement

plans, without providing such employees with just compensation for this divestiture.

155. Meuure B seizes a greater portion of their salaries to finance the City's unfunded

liabilities related to pension and retiree health benefits. In other words, because Measure B seizes

wages in order to pay for the previously-incurred retiree health and Pension obligations associated

with others, i[ wnstitutes an unconstitutional talcing.

t 56. Although Measure B significantly infringes upon the vested properly rights of plaintiff

and those i[ represents, it does not provide them with any form of comparative advantage. Therefore,

it amounts to an unconstitutional taking of private pmper[y for a pubic purpose withoutjus[

compensation.

AFSCME'S FIAST AMENDED COMPLAMT AND WRI'
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157. Measure B further constitutes an unlawful retroactive law in violation of the California

ConstiNtim's takings clause.

~OORTH CAUSE OF ACTION
Unconstitutional Taking of

Private Property Without Due Process
(Cal. Const. art. I § 7 and Cal. Civ. Code § 52.1)

158. Plaintiff hereby incorporates by reference the preceding paragraphs as though set foRh

fully herein.

159. California's Constitution, Article I, section 7, provides "A person may not be

deprived of ... property without due process of law."

160. Miscellaneous employees enjoy vested contractual end property fights to the pension

benefits s~ forth wider the System, aid any enhancements madeduring theirteem of employment

with [he City. Tltis includes the right to a COLA and retiree heal~hcaze benefits.

16 L Measure B violates the members' rights to substantive due process guaranteed by the

California constitution by taking their vested property rights without affording them a compazable

advantage or commensurate benefit or compensation

I62. Measure B further constitutes an unlawful retroactive law in violation of the California
Constitutiods Due Process clause.

FIFTH CAUSE OF ACTION
Violation of California's Pension Protection Act

(Cal. Const. art. XVI § 17 and Cal. Civ. Code § 52.1)

163. Plaintiff hereby incorporates by reference the preceding pazagraphs as though set forth
fatly herein.

IG4. The California Constitution gives public sector pension or retirement sys[emsthe"sole
and exclusive fiduciary responsibility" over the system's assets and its administration. (Cal. Const.
art. XVI §§ I7, ll(a).) It also holds that system assets are "tmst funds and shall be held far the
exclusive pwposes of providing benefits to panicipants in [he pension or retirement system and their
beneficiaries...Y (CaL Const art. XVI § 19(a).)

AFJCMES YIRDI AMENDED COMYLAMT AND WRI'.
'-' Cue NO.227864; Consolidated Case No.1-12-CVQ25926
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165. The California Constitution states that "the retirement boazd of a public pension or

retirement system shall have plenary auUority and fiduciary responsibility for investment of moneys

and administration of the system..." subject to specified conditions. (CaL Const azt XVI § 17.)

166. It further provides that the Board "shall have the sole and exclusive fiduciary

responsibility over the assets of the public pension or retirement system[,]" and "i[ shall also have the

sole and exclusive responsibility to administer the [S]ystem in a manner that will assure prompt

delivery of benefits and related services [o the participants and their beneficiaries." Furtheanore, the

"assets of [the System] aze [rust funds and shall be held for the exclusive purposes of providing

benefits to participants in [he [System] and their bene£ciaries and defraying reasonable expenses of

administering the [S]ystem." (Cal. ConsL art XVI § 17(a).)

167. A Retirement Board's "duty to its participants and their beneficiaries shall take

precedence over any other duty.° (Cal. Const. an XVI § 17(b).) Further, the Board's "exclusive

fiduciary responsibility] ... to provide for actuarial services in order to assure the competency of [he

assets of the" System. (Cal. Const. art XV I § 17(e). See also SJMC § 328350(B).)

t68. The City's Municipal Code grants real party in interest, the Retirement Board,

exclusive control over investing and administering of the retirement fund. (SJMC § 3.28.310.)

169. The Code chazges the Board with investing and reinvesting fund assets, which are

"held for the exclusive purposes of providing benefits to members of the plan end their beneficiaries

and defraying reasonable expenses of administering [he plan." (SJMC § 328.350(A)J

170. Amongst its other responsibilities, the Boazd also determines employee eligibility for ',

receipt of retirement benefits, the calcWation of employer and member contributions, and the

distribution of benefits to retirees. ''.

171. The California ConstiNtion also requires that the "members otthe retirement board of

a public pension oc retirement system shall dischazge [heir duties with respect ro the system solely in

the interest of, and for the exclusive p~uposes of providing benefits lo, participants and their

beneficiaries, minimizing employer contributions thereto, and defraying reasonable administrative

expenses of administering the system." (CaL Const. art. XVI. § 17(a).) Also, a retirement boazd's

;mc'S YIrcSt gMeNUBU CUMYLAINT AND WRlT PGTI770N 3~<em.a«
No. 227864; Consolidated Cue No. I-12-CV-225926
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duty to its participants and their beneficiaries shall take precedence over any other duty." (CaL Const.

art. XVI § 17(b)J

172. Measure B requires that when the Necessary Party in Interest adopts retirement plans

under the Federated System, it "minimize any risk to the CiTy and its residents...:' (Section 1513-

A(a) J Requiring that Necessary Party in Interest consider the risk of such a plan to any other party

besides its pazlicipants and beneficiaries directly contradicts its primazy fiduciary responsibility to

Plan participants and beneficiaries

173. Measure B requires that all "plans adopted pursuant to the Act ... minimize any risk to

the City and its residenu ...." (Section 1513-A(a).) Again, this command contravenes the Board's

primary fiduciary duty to Plan participants and beneficiaries.

174. Section 1513-A of Measure B sets forth certain actuarial requirements that usurp the

Boazd's plenary power and exclusive fiduciary responsibility, as mandated by California's

ConstiN~ion, to provide for actuarial services to ensure [he competency of the assets" of the System.

175. For these reasons Measure B is in conflict with aid preempted by the California

ConstiN[ion.

SIXTH CAUSE OF ACTION
Violation of Constitutional Right to Petition

~ca~. co~sc are. ~ gg z, a ~a cai. cs~. coae g sz.p
176. Plaintiff hereby incorporates by reference the preceding pazagraphs as though set forth

fully herein.

177. Miscellaneous employees enjoy vested contractual rights to the Plan, its benefits, and

any enhancements once they begin working with the City. This includes the right to pension

payments with a COLA and retiree healihcaze beneIlts.

178. "The people have the right to .., petition government for redress of grievances...:'

(CaL Const art. I § 3 J

179. Section 15 t4-A of Measure B holds [ha[ if Section 1506-A(6) "is detwmined to

illegal, invalid or unenforceable to Curtent Employees[,]" current employees' salaries shall be

reduced by "an equivalent aznount of savings." The penalty Section 1514-A imposes for a successful

AFSVMES FIR51' AMtlNUtlU CUMYLAINT AND WRIT PET1T10N
Caze No. 227864; Consolidated Caze No. I-12-CV-225926
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challenge [o Section 1506-A(b) is equally deVimental to members as the bwden imposed upon them

by Section 1506-A(b) itself.

180. The penalty imposed by Measure B for successfully mounting a legal challenge [o

Measure B is unrelated [o the theory of a pension system and violates the Constitutionally protecteA

right to petition.

181. Measure B impermissibly imposes a cost or risk upon the exercise of the right [o

petition the courts for redress, and its purpose and effect is to chill the assertion of constitutional

rights by penalizing those who choose to exercise them.

182. Section 1514-A of Measure B deters members from challenging Measure B by

imposing an wueasonable, burdensome, legally unauthorized, and ucvelated penalty for successfully

invoking the Constitutional right to petition the courts.

183. Measure B diswurages the exercise of a Cundantental right and therefore violates Cat.

Constitution Article I, Sections 2 and 3.

SEVENTH CAUSE OF ACTION
Illegal Ultra Vlres Tax, Fee or Assessment
(Cal. ConsL Art. I, § 7 & Civ. Code § 52. t)

184. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fully herein.

1 S5. Measw'e B imposes on current and fuNre employees the obligation to Fund [he city's

general obligation for [he miCunded liabilities associated with its pension System and Retiree

Healthcaze Plan.

186. Measure B accomplishes this by imposing an excise taY on City employee wages for

the purpose of funding the City's general obligations, namely the unfunded liabilities of its pension

and retiree health system.

187. The We is imposed on those who do not forego their earned and promised pension

benefits by opting into the City's proposed VEP program.

188. The excise imposed is unrelated to the individual employee's pension or the City's

unfunded liabilities associated with such pension. The excise impose on eroployees is neither related

Caze No.227864; Consolidated Cue No. I-12-CV-225926
~iasui aoc



~ to their hours or terms of employment, their classification, years of service, hours or any other indicia

Z of theiremploymenL

3 I89. The excise is a means of disbursing [he cost of government, [hat is, the provision of

4 essential government functions. "I'he city has and does chazac[erize its obligations to fund pension and

5 retiree benefits as essential government functions, and has sought approval for various retiree health

6 funding mechanisms from the IRS based on the premise that its retirement obligations were essential

~ govemment functions.

$ 190. The excise imposed on certain employees' wages is unrelated ro employee

9 compensation, and is therefore in the nature and character of a tax.

~ ~ 191. A government such as the City may not withhold benefits on the condition that the

~ t prospective recipient suttender constiNtional rights. Here in order to avoid the imposition of the
12 wage excise, [he City haz required employees to surrender constitutionally-protected rights to their

I3 earned and promised pensions.

~4 192. The ciTy has singled-out a class or individuals for distinctive treatment on an

~5 impermissible and unconstitutional basis; namely, [heir refusal to relinquish certain pension rights.
16 193. Here the excise tax establishes at least four similarly-siNated classes of subgroups,
~ ~ and singles out only one group for taxation (1) City employees who do not relinquish their pension
~8 rights voluniarity; (2) City employees who do relinquish their pension rights; (3) new Ciry employees
~ 9 and (4) employees employed by entities other than the City. Measure B imposes a tae only on the
20 Frst group.

Z ~ 194. Thete is no rational basis to Vesting these groups differenely where the city seeks to
ZZ fund its general obligations necessary to essential government functions.
Z3 195. Because the excise is based on distinctions iotemvined with constitutionally-protected
Z4 rights, [hat is, [he right to receive an earned and promised pension, [he excise is subject to strict
25 scrutiny review.

Z6 196. Further, the payments imposed by Measure B have a discriminatory effect based on
Z~ wealth, namely, those City employee who are unable to shoulder the burden of of a 16% excise have

z$ no choice but [o forego their right to their earned pension.

?7
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197. The excise is a tax as that term is defined by fuiicle 13(C) of the California

constitution, namely, it is a ̀levy, charge or exaction of any kind imposed by a Ioca1 government."

198. The excise imposed by Measure B violated government code 1704L5.

199. Ra[her than impose upon employees the cost of their own, incurred benefits, Measure

B imposes on employees an excise to raise funds far the payment and funding of general obligations

of the Cily, namely the already-incurred liabilities of future retirees and the benefits provided to

current retirees.

200. Thus, the mariner in which the costs allocated by the excise to the payors do not beaz a

fair or reasonable relationship to the payers' burdens on, or benefits received from, the governmental

activiTy.

201. Under Ca(ifomia law, permissible fees must be related to [he overall wst of the

governmental regulation. A fee, excise or raze may not exceed the reasonable cost of regulation with

the generated surplus used for general revenue collection. An excessive fee that is used to genere[e

general revenue becomes a [az.

202. The excises imposed by Measure S aze excessive as they are not related to the cost of

the individual employees' bene£ts, are unrelated ro [heir employment or service to the City, and aze

imposed in order to subsidize or fwd the City's own, previously incurred, obligations.

203. The real object purpose end result of the payroll excise is to impose a wage tax for the

purpose of funding the City's general obligations.

204. The excises Curther offe~~d principles of equal protection under the California

Constitution.

205. Statutes imposing fees, excises of takes violate the California Constitution's equal

protection clause if they select one paniculaz class of persons for a species of taxation without

rational basis.

206. Measure B violates the California Constitution's equal protection provision to the

extent it imposes liability upon one person for the support of another not obligated to support such

person. Thus, there is no rational basis for levying the excise exclusively upon members.

Case No. 227864; Consolidaced Caze No. id2-CV-125926
naeoze«



~ EIGHTH CAUSE OF ACTION
Promissory Estoppel and Equitable Estoppel

z 207. Plaintiff hereby incorporates by reference the preceding pazagraphs u though set forth

3 fully herein.

4 208. Promissory estoppel serves as consideration in order to enforce a bazgained-for

5 agreement. That is, the reliance on a promise made by one pazty serves as a basis to enforce such

6 promise in law or equity.

~ 209. Estoppel applies to claims against the government, particulazly where the application

$ of the docVine would further public policies and prevent injustice.

9 210. The City, through its Municipal Code, Chaner and communications with employees

~~ and their labor organizations represented that employees were not liable to finance public debt, or the

~ ~ System's or RHC Plazi s unfunded liabilities.

~ Z 211. The City fiuther represented that employees would earn benefits and have the right to

13 receive a certain level of benefits. In reliance thereoq such members and employees accepted end

14 continued in employment, and made payroll contributions of their own into the System and AHC
15 Plan.

~ 6 212. The CiTy should have reasonably expected these promises,to encourage the

17 miscellaneous employees to accept employment with it and continue working far ii urtil they

18 qualified for service retirement.

~ 9 213. The City violated these promises when it adopted Measure B by reducing benefits and

20 shifted the burden of financing its unfimded liabilities upon miscellaneous employees.
21

NINTH CAUSE OF ACTION
22 REQUEST FOR DECLARTORY RELIEF
23 (Code of Civ. Pro. § 1060)

214. Plaintiff hereby inwrporales by reference the preceding paragraphs as though set forth24
fully herein.

25
215. Measure B requires that the City Council adopt ordinances to "implement and26

efCectua[e [its] provisions...:' Unless retie( is granted, Measure B becomes effective immediately27
and sets as a goal that "such ordinances shall become effective no later than September 3Q 2012."28

29
COMPLAINT AND WRII
Cave No. I-IZ-CV-225926
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216. M actual controversy has azisen and now exists between Plaintiff and Defendants as

ro Defendants' duties with respect to implementation of Measure B.

217. Plaintiff contends [hat Measure B violates the "Contrncts Clause" and prohibition on

°Bills of Attainder" (CaL Consl art. I § 9), "Taking Clause" (CaL Const art. I § 19), "Due Process

Clause" (CaL Const art. I § 7), "Pension Protection AcP' (Cal. Cons[. Art. XVI § 17), prohibition on

unlawful excises (Cal. Cons[. ert. I § 7), and right to petition fhe coons (Cat. Co~sL azl. I §§ 1, 2)

pursuant W the state Constitution.

218. Plaintiff is informed and believes that the City disputes the allegations contained

within this Complaint and Petition and contends [hat i[ has a legal duty to implement Measure B as a

result of its adoption by the voters of Defendant City.

219. Plaintiff desires a judicial determination of their rights and a declaration of whether

Measure B violates the aforementioneA sections of the California Constitutioq the City Charter,

SIMC, and/or provisions of the Plan.

220. A judicial determination is necessary and proper a[ this time under these

circumstances in order to determine the duties and obligations of [he parties with respect to

Measure B.

TENTH CAUSE OF ACTION.
REQUEST FOR INJUNCTNE RELIEF
(Code of Civ. Pro. §§ 525, 526, end 526(a))

221. Plaintiff hereby incoryora[es by reference the preceding paragaphs as though set forth

fully herein.

222. Plaintiff and groups, residents, registered voters, and tarzpayers of the City will Buller

irreparable harm as a result of the City's expenditure of staff time and taxpayer funds in connection

with implementation of Measure B.

223. Fwthermore, members represented by AFSCME will suffer irreparable harm from the

oonstiNtional violations at issue.

224. Plaintiff can demonstrate ahigh-likelihood of success on the merits of its claim that

Measure B violates the aforementioned provisions of [he California Constitution, the City Charteq

Municipal Code, and agreements between the parties.

AFSCME'S FIRST AMENDGD COMPLAMT AND WRIT.
Caze No. 227864; Consolidated Caze No. I-12-CV-225926
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225. Plaintiff has no plain, speedy, or adequate remedy at law.

226. Plaintiff s members will suffer irreparable hann in the even[ the City is not enjoined

from implementing Measure &

227. The injunctive relief Plaintiff seeks is prohibitory in nature, and it seeks to restrain

and/or prohibit Defendant City from taking any steps to implement, enforce, or otherwise give effect

to Measure B.

ELEVENTH CAUSE OF ACTION
PETITION FOR W RIT OF MANDATE

(Code of Civ. Pro. § 1085)

228. Plaintiff hereby incorporates by reference the preceding pazagraphs as though set forth

fully herein.

229. Respondent City, and those public officers and employees acting by and tivough its

authority — including Necessary Party in Interest — have a clear, present, and ministerial duty to

implement only those ordinances and regulations that aze not in conflict with the California

ConstiN[ion. Respondent City has failed [o perform its duty to comply with those requiremenk to

the extent it intends to implement the provisions of Measure B.

230. Measure B violates Const art. I, sects. ], 2, 7, 9, 19; ConsL art. XVI, sect. 17 of the

California Constitution; the City Charter, the SJMC; and the temps of the Plan.

231. Petitioner is beneficially interested in a peremptory writ of mandate to compel

Respondent City, and those public officers and employees acting by and [luough its authority, to

perform their duties imposed by law, including refraining from implementing the provisions of

Measure B.

232. PlaintiR' has no plain, speedy or adequate remedy at law.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff-Petitioner prays for the following relieF.

1. A declazation that Measure B catmot be applietl to [he AFSCME members working for the

CiTy on or before June 5, 2012;

Case No. 227864; Co~solitlated Caze No. 1-12-CV-225926
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2. A declaration ordering defendants and respondents to not apply the terms of Measure B

against petitioner-plaintiff s members currently in the City's employ, and restoring to such employees

all rights and benefits pwportedly abridged by Measure B.

3. A permanent injunction prohibiting the defendants and petitioners from applying or

otherwise enforcing any pan of Measure B against members working for the City before June 5,

2012;

4. A peremptory writ mandating defendants and respondents and the Boazd to apply all Plan

provisions, rights and benefits in effect before June 5, 2012, to AFSCME members and prohibiting

the application or implementation of Measure B to them;

5. For attorneys' fees pursuant to California Code of Civil Procedure section 1021.5,

Government Code Section 500, or otherwise;

6. For costs of suit herein incurted; and,

7. For such costs and fiuther relief u the Court deems just and proper.

Dated: February 8, 2013

Caze No. 227864; Consolidated Case No. i-12~CV-225926

BEESON, TAYEA & BODINE, APC

TEAGU P. PATERSON
VISHTASP M. SOROUSHIAN
Attorneys for Plaintiff and Petitioner
AFSCME LOCAL 10t

Kra
~wsozao~
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ALAMEDA

I declare that I am employed in the County of Alameda, State of California. I am over [he age
of eighteen (18) years and not a party [o the within cause. My business address is Beeson, Tayer &
Bodine, Ross House, Sui[e 200, 483 Ninth Street, Oakland, California, 94607-405 L On this day, I
served the foregoing Document(s):

F[RST AMENDED COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND PETITION FOR WfLIT OF MANDAMUS

By Mail to the parties in said action, as addressed below, in accordance with Code of Civil
Procedure §1013(a), by placing a true copy thereof enclosedin a sealed envelope in a designated azea
for outgoing mail, addressed as set forth below. [ am readily familiar with this business's practice for
collecting and processing correspondence for mailing. On the same day that correspondence is
placed for collection azid mailing, it is deposited in the ordinary course of business with the United
States Postal Service in a sealed envelope with postage fatly prepaid.

❑ By Pereonally Delivering a true copy thereof, to [he parties in said action, as addressed
below in accordance with Code of Civil Procedure §I011.

❑ By Messenger Service to the parties in said action, as addressed below, in accordance
with Code of Civil Procedure § 1011, by placing a we and correct copy thereof in an envelope or
package addressed [o the persons at the addresses listed below and providing them to a professional
messenger service.

❑ By UPS Overnight Delivery to the parties in said action, as addressed below, in
accordance with Code of Civil Procedure § 1013(c), by placing a true and eonect copy thereof
enclosed in a sealed envelope, with delivery fees prepaid or provided for, in a desigtta[ed outgoing
overnight mail. Mail placed in that designated azea is picked up that same day, in [he ordinary course
of business for delivery [he following day via United Pazcel Service Overnight Delivery.

❑ By Facsimile Transmission to the parties in said action, as addressed below, in
accordance with Code of Civil Procedure §]013(e).

❑ By Electronic Service. Based on a court order or an agreement of the parties to accept
service by electronic transmission, I caused the documents [o be sent [o [he persons at the etectronic
notification addresses listed below. I did not receive, within a reasonable time after the transmission,
any electronic message or other indication [hat the transmission was unsuccessful.

SEE ATTACHED SERVICE LIST

I declaze under penalty of perjury that the foregoing is true and correct Executed in Oakland,
California, on this date, Februazy 11, 2013.

PROOF OF SERVICE

Case No. 112CV22S926

—~

Tan Gatt
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SERVICE LIST

Jonathan Yank, Esq.
Gonzalo C. Martinez, Esq.
Amber L. West, Esq.
CARROLL, BURDICK & McDONOUGH LLP
44 Montgomery Stree[, Suite 400
San Francisco, CA 94104

Attorneys for P7aintifj, SANJOSE POL1C~
OFFICERS' ASSOC/ATION (Santa Clara
Superior Court Case No. ! 12CV225926J

(;hristopher E. Platten, Esq.
Mark S. Renner, Esq.
WYLIE, McBRIDE, PLATTEN & RENNER
2125 Canoas Garden Avenue, Suite 120
San lose, CA 95125

Attorneys for Plaintiffs/Petitioners, ROBERT
SAPIEN, MARYMcCARTHI; THANH HO,
ILINDYSEKANYAND KEN HEREDIA (Santa
Clara Superior Covrt Case Na. 111-CV-225928)

nsve

Jennifer L. Nock, Esq.
Linda M. Ross, Esq.
Michael C. Hughes
MEYERS, NAVE, RIBACK, S[CVER &
WILSON
555 12th S[reet, Suite 1500
Oakland, CA 94607

Attorneys jor Defendants, THE CITY OF SAN
JOSE AND DEBRA FIGONE

REED SMITH, LLP -
101 Second Street, Suite 1800
San Francisco, CA 94]05

Atrorneysfor Defendant CITY OF SAN JOSE,
BOARD OFADMINISTRATIONFOR POLICE
AND FIRE DEPARTMENT RETIREMENT
PLAN OF CITY OF SANJOSE (Santa Cara
Superior Court Case No. 712CV225926)

II~~I~]

~ 6 Necessary Parry in /merest, THE BOARD OF
Plaints/Petitioners, JOHN MUKffi1R, DALE ADMINISTRATION FOR THE 196/ SANJOSE

1~ DAPP, JAMES ATKINS, WILLIAM POL/CE AND FIRE DEPARTMENT
BUFFINGTONAND KIRK PENNlNGTON (Santa RETIREMENT PLAN (Santa Clarq Superior

t 8 Clara Superior Court Case No. 712-CV-226574) Court Case No. 111CV225928)

19
AND AND

20 Plaintiffs/Petitloners, TERESA IfARRIS, JON Necessary Party in Interesv, TffE BOARD OF
REGER, MOSES SERItANO (Sanyo Clara ADMINISTRATION FOR THE 1975

Z~ Superior Court Case No. 1 /ZC~ 226570) FEDERATED CITYCMPLOYEES'
RETIREMENT PLAN (Santa Cara Superior

Zz - Court Case Nos. II2CV226570 and
112CV22574J

23
AND

24
Necessary Party in Interest, THE QOARD OF

25 ADMINISTRATION FOR THE FEDER,4TED
CTfY EMPLOYEES RETIREMENT PLAN

z6 (Santa Clara Superior Court Case No.
112CV227864)

27

28

PROOF OF SERVICE
Case No. 112CV225926



1 Richazd A. Levine, Esq.
Z 7acob A. Kalinski, Esq.

SILVER, HADDEN, S[LVER, WEXLER &
3 LEVINE

1428 Second Street, Suite 200
4 Sanla Monica, CA 90401-23G7

5 , . ,. y~ i,,... .u,,, .,, .......................
EMPLOYEES ASSOCIATION, HOWARD E.

6 FLEMING, DONALD S MACRAE, FRANCF,S J
OLSON, GARYJ. RICHERTand ROSALlNDA

~ NAVARRO (Santa Clara Superior Court Case No.
111CV233660
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Grant - Definition and More from the Free Merriam-Webster Dictionary

gP3Rt transitive verb \'grant\

Definition of GRANT '. Like'.

1 a : to consent to carry out for a person :allow fulFlllment of

<grant a request>

b : to permit as a right, privilege, or favor <luggage

allowances granted to passengers>

2 : to bestow or transfer formally <grant a scholarship to a

student>; specifics//y : to give Fhe possession or title of by a

deed

3 a : to be willing to concede

b : to assume to be true <granting that you are correct>

— grant~abie atljective

— granter noun

— granbor noun

Examples of GRANT

The mayor refused to gran[ my request for an interview.

The court granted the motion for a new trial

1 cannot grant you that wish.

We haven't yet been granted access to the archive.

The country was granted Independence in 1950.

The judge granted custody of the children to their mother.

I grant that he's a talented writer, but I just don't find his

books very interesting.

The house is not perfect, I gran[ you that.

Origin of GRANT

Middle English, from An910-French granter, graante~, from

Vulgar Latin *credenta~e, from Latin credent-, credens,

present participle of credere [o believe —more at CREED

First Known Use: 13th century

Related to GRANT

Synonyms

acknowledge, agree, allow, concede, confess, fess (up),

admit, own (up toJ

Antonyms

Page 1 of3
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Grant - Definition and More from the Free Merriam-Webster Dictionary

deny

Related Words

disburden, unburden, unload; affirm, avow, confirm,

profess; accept, recognize, yield; announce, break,

broadcast, communicate, declare, disclose, divulge,

impart, proclaim, publish, reveal, spill, tell, unveil; betray,

blab, expose, give away, inform, leak; rat, squeal, talk,

tattle, tip (off), warn, wise (up); breathe, say, whisper

Near Antonyms

disallow, disavow, disclaim, disown; contradict, dispute,

gainsay, negate, negative; rebut, refute, reject, repudiate;

conceal, cover (up), hide, obscure, veil; kid (oneself)

more

Synonym Discussion of GRANT

GRANT, CONCEDE, VOUCHSAFE, ACCORD, AWARD mean t0 give

as a favor or a right. G2nNT implies giving to a claimant or

petitioner something that could be withheld <granted them

a new hearing>. CONCEDE implies yielding something

reluctantly in response to a rightful or compelling claim

<even her critics concede she Can be charming. voUCHSAPE

implies granting something as a courtesy or an act of

gracious condescension <vouchsafed the secret to only a

few chosen disciples. AccoRD implies giving to another

what Is due or proper <accorded all the honors befitting a

head of state. AWARD implies giving what is deserved or

merited usually after a careful weighing of pertinent factors

<awa~ded the company a huge defense contract.

Rhymes with GRANT

ant, aunt, Brant, cant, chant, Kant, pant, plant, rant, scant,

slant

'grant noun

Definition of GRANT

1 :the act of granting

2 :something granted; especially : a gik (as of land or money)

for a particular purpose

3 a : a transfer of property by deed or writing

b :the instrument by which such a transfer is made; a/so

the property so transferred

Page 2 of 3
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Grant - Definition and Mare 6om the Free Merciam-Webster Dictionary

4 : a minor territorial division of Maine, New Hampshire, or

Vermont originally granted by the state to an intlividual or

Institution

~*' See grant defined for English-language learners

Examples of GRANT

Her study is being funded by a federal grant.

They wrote a grant proposal to get funding for the project.

First Known Use of GRANT

13th century

Related to GRANT

Synonyms

allocation, allotment, annuity, entitlement, appropriation,

subsidy, subvention

Related Words

aid, assistance, block grant, grant-in-aid, set-aside;

foreign aid, relief, state aid; advance, allowance, benefit,

bequest, endowment, fund, legacy, stipend, trust, trust

fund

more

Other Economics Terms

actuary, compound interest, globalization, indemnity,

portfolio, render, stagflation, usurer

Page 3 of 3
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Amend - Definition and More from the Free Mertiam-Wehster Dictionary

amend verb \a-'mend\

Definition of AMEND Like i

transitive verb

1 : to put right; especially : to make emendations in (as a teM)

2 a : to change or modify for the better : ~waROVE <amend the

situation>

6 : to alter especially In phreseology; especially : to alter

formally by modification, deletion, or addition <amend a

constitution>

intransitive verb

to reform oneself

— amendable adjective

— amentl~er noun

d See amend defined for English-language learners n

See amend defined for kids N

Examples of AMEND

The country's constitution was amended to allow women to

vote.

They voted to amend the law in 1920.

He tried to amend the situation by apologizing to me.

Origin of AMEND

Middle English, from Anglo-French amender modification of

Latin emendare, from e, ex out +mends fault; akin to Latin

mendax lying, mendicus beggar, and perhaps Yo Sanskrit

minds physical defect

First Known Use: 13th century

Related to AMEND

Synonyms

ameliorate, improve, better, enhance, enrich, help,

meliorate, pertect, refine, upgrade

Antonyms

worsen

Related Wards

Page 1 of 2
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Amend - Definition and More from the Free Merriam-Webster Dictionary

correct, emend, rectify, reform, remediate, remedy; edit,

fine-tune, redraft, refurbish, rehab, rehabilitate, revamp,

revise, rework; beef (up), boost, fortify, intensify, reinforce

(also reenforce), strengthen; fne, hone, polish; retouch,

touch up

Near Antonyms

damage, endamage, harm, hurt, impair, injure, spoil,

tarnish, vitiate; blemish, blight, deface, disfigure, flaw,

mar; diminish, lessen, lower, reduce

more

See Synonym Discussion at correct

Page 2 of 2

http://www.meniam-websteccom/dictionary/amend 4/232013



EXHIBIT F



~4 a"~„ CPTY OF SAN JOSE, CALIFORNIA0
~w '. Otilce otNe City perk

# + 2W Eest BeWa garx Sneed

c~ttros~~¢

Sao dmq Ce1lfwNa 95313
292420]1260

FAX(4~~

City Clerk

STATE OF CALIFORNIA)
COUNTY OF SANTA CLAR4)
CITY OF SAN JOSE)

I, Lee Price, City Clerk & Ex-O~cio Clerk of the Council of and for the City of San
Jose, in said County of Santa Clara, and State of California, do hereby certify that
"Ordinance No. 28752", the original copy of which Is aNached hereto, was passed
for publication of title on the 15`" day of June, 2010, was published in accordance with
the provisions of the Charter of the City of San Jose, and was given final reading and
adopted on the 22nd day of June, 2010, by the following vote:

AYES: CAMPOS, CHIRCO, GHU, CONSTANT, HERRERA, KALRA,
LICCARDO, NGUYEN, OLIVERIO, PYLE; REED.

NOES: NONE.

ABSENT: NONE.

DISQUALIFIED: NONE.

VACANT: NONE.

Said ordinance is effective as of 23rtl day of July, 2010.

IN W ITNESS W HEREOF, I have hereunto set my hand and affixed the corporate seal
of the City of San Jose, this 28`h day of June, 2010.

(SEAL) ~\i~~'"~ - __

LEE PRICE, MMG
CITY CLERK & EX-OFFICIO
CLERK OF THE CITY COUNCIL

/rmk
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ORD. NO. 28752

ORDINANCE NO.28752

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING

CHAPTERS 3.28 AND 3.44 OF TITLE 3 OF THE SAN

JOSE MUNICIPAL CODE TO ADD NEW SECTIONS

3.28.755, 3.28.955 AND 3.44.705 AND AMEND SECTIONS
3.28.770 AND 328.780 TO IMPLEMENT REVISIONS IN
EMPLOYEE AND EMPLOYER RETIREMENT
CONTRIBUTIONS FOR THE FEDERATED CITY
EMPLOYEES RETIREMENT SYSTEM

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF SAN JOSE:

SECTION 1. Part 6 of Chapter 3.28 of Title 3 of the San Jos4 Municipal Code is hereby

amended by adding a new section to be numbered, entitled and to read as follows:

3.28.755 Additional Employee Contributions

Notwithstanding any other provisions of this Part 6 or of Chapter 3.44, members of this

system shall make such additional retirement contributions as may be required by

resolution adopted by the City Council or by executed agreement with a recognized

bargaining unit.

SECTION 2. Section 328.770 of Part 6 of Chapter 328 of Title 3 of the San Josh

Municipal Code is hereby amended to read as follows:

3.28.770 Contributions -Individual Account Requirements

A. Each membefs normal contributions, including those made under the Chapter

3.24 system and those made under this system, shall be credited by the Director

of Finance to an individual account kept for such member. Such account shall

also show any and all withdrawals or redeposits of normal contributions, if any,

made by the member pursuant to the provisions of the Chapter 324 retirement

T-864.01]\fi584~4 2.tloc
Coundl Agenda: 6/2T/10 atloptlon
Item No.: 22c
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6/23N0 ,

system or this system. The total normal contribution so credited to a member,

plus interest, 'rf any, on such contributions which has been credited to such

account, less all such contributions which have been withdrawn and not

redeposited, shall be deemed, unlessand except as may be otherwise provided

by other provisions of this system, to be the accumulated normal contributions of

such member in this system.

B. Each member's prior service contributions, made on or after July 1, 1975 under

the provisions of this system, also shall be credited by the Director of Finance to

an individual account kept for such member. Such account shall aiso show all

withdrawals of prior service contributions, if any, made by such member pursuant

to the provisions of this system. The total prior service contributions thus

credited to a member, plus interest'rf any on such contributions which has been

credited to such account, less withdrawals, shall be deemed, unless and except

as may be otherwise provided by other provisions of this system, to be the

accumulated prior service contributions of such member in this system.

C. Each member's additional contributions made on or after July 1, 2010 under the

provisions of this system, also shall be credited by the Director of Finance to an

individual account kept for such member. Such account shall also show all

withdrewals of additional contributions, if any, made by such member pursuant to

the provisions of this system. The total additional contributions thus credited to a

member; plus interest if any on such contributions which has been credited to

such account, less withdrawals, shall be deemed, unless and except as maybe

otherwise provided by other provisions of this system, to be the accumulated

additional contributions of such member in this system.

D. Payment of salaries and wages, less contributions required of a member, is in

full discharge of all claims and demands whatsoever for the services rendered by

T-884.01]\x58409 2.tloc 2
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the members during the periods covered by such payment, except the benefits

afforded by the provisions of this Chapter.

SECTION 3. Section 3.28.780 of Part 6 of Chapter 3.28 of Title 3 of the San Josh

Municipal Code is hereby amended to read as follows:

328.780 Return of Contributions

q. Except as otherwise provided in Sections 328.580, 328.590, 328.785, and

328.2420 of this Chapter, if the membership herein of a member of this system

is terminated for any reason other than death or retirement, fhe member shall be

paid, within six (6) months after the date of such termination, all of his ocher

accumulated normal contributions, all of his or her accumulated prior service

contributions and all of his or her accumulated additional contributions.

B. Anything elsewhere in this Chapter 3.28 to the contrery notwithstanding, if during

a member's employment with the City, the member is required to or elects to

become a member of any other retirement system supported in whole or in part

by public funds, or is required to or elects to discontinue such federated City

service as qualifies him or her for membership in this system and thereafter

renders City service other than federated City service, such member shall be

considered ashaving resigned from federated City service and, except as

otherwise provided in Sections 3.28.580, 3.28.590, 3.26.785, and 3.28.2420, to

have terminated membership in this system, as of the date he or she becomes a

member of said other system or ceases to render said federated Cky service as

aforesaid.

C. Except as provided in Section 3.28.785, upon termination of a member's

membership in this system for any reason other than death or retirement, the

member, and any and all other persons or estates who might otherwise be

T-964.01]1858004 2.tloc 3
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entitled to any rights or benefits under this system because of such member's

membership, shall thereupon cease to have or be entitled to any rights or

benefits under this system.

SECTION 4. Part 7 of Chapter 328 of TKIe 3 of the San Josh Municipal Code is here
by

amended by adding a new section to be numbered, entitled and to read as follows:

3.28.955 Offset to CiN for Additional Employee Contributions

Notwithstanding any other provision of this Part 7, the City shall be entitled to an offset

of a percentage, as is determined appropriate by the actuary for the Federated City

Employees Retirement System, of the additional employee retirement contributions that

are made under Section 3.28.755 against the retirement contributions that the
 City

would othervvise be required to make under this Part 7.

SECTION 5. Chapter 3.44 of Title 3 of the San Josh Municipal Code is hereby

amended by adding a new section to be numbered, entitled and to read as follows:

3.44.105 Additional Empiovee Contributions

Notwithstanding any other provisions of this Chapter 3.44, the City shall be entitled to

an offset of a percentage, as is determined appropriate by the actuary for the

Federated City Employees Retirement System, of the additional employee retirement

contributlons that are made under Section 328.755 against the COLA fund

contributions that the City would otherwise be required to make under this Chapter

3.44.
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PASSED FOR PUBLICATION oftitle this 15~" day of June, 2D10, by the following
vote:

AYES: CAMPOS, CHIRCO, CHU, CONSTANT, HERRERA,
KALRA, LICCARDO, NGUYEN, OLIVERIO, PYLE; REED.

NOES: NONE.

ABSENT: NONE.

DISQUALIFIED: NONE.

ATTEST~`~G~7 / ~/
n' J

LEE PRICE, MMC
City Clerk
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CHUCK REED
Mayor
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City Clerk

STATE OF CALIFORNIA)
COUNTY OF SANTA CLARA)
CITY OF SAN JOSE)

I, Dennis Hawkins, City Clerk & Ex-Officio Clerk of the Council of and for the Cify of
San Jose, in said County of Santa Clara, and State of California, do hereby certify that
"Ordinance No. 28914", theoriginal copy of which is attached hereto, was passed
for publication of title on the 17~^ day of May, 2011, was published in accordance with
the provisions of the Charter of the City of San Jose, and was given final reading and
adopted on the 24~h day of May, 2011, by the following vote:

AYES: CAMPOS, CHU,CONSTANT, HERRERA, KALRA, LICCARDO,
NGUYEN, OLIVERIO, PYLE, ROCHA; REED,

NOES: NONE.

ABSENT: NONE.

DISQUALIFIED: NONE

VACANT: NONE.

Said ordinance is effective as of 24`h day of June, 2011.

IN WITNESS WHEREOF, i have hereunto set my hand and affixed the corporate seal
of the City of San Jose, this 27~h day of May, 2011.

(SEAL) ~^.
ENNIS HAWKIN , CMC

CITY CLERK'F: EX-OFFICIO
CLERK OF THE CITY COUNCIL
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ORDINANCE NO. 28914

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING
TITLE 3 OF THE SAN JOSE MUNICIPAL CODE TO ADD A
NEW CHAPTER 3.52, AND TO AMEND SECTIONS
3.28.380, 3.28.1980, 3.28.1995, 3.28.2030 AND 328,2045
AND ADD A NEW SECTION 328.365 OF CHAPTER 3.28
OF TITLE 3 FOR THE PURPOSE OF ESTABLISHING A
NEW TRUST PURSUANT TO SECTION 715 OF THE
INTERNAL REVENUE CODE RELATED TO RETIREE
HEALTHCARE BENEFIT FUNDING AND PAYMENT OF
RETIREE HEALTH CARE BENEFITS

WHEREAS, pursuant to Governmental Accounting Standards Board Statements No. 43

("GASB 43") and No. 45 ("GASB 45"), anon-federal governmental plan and employer

must take steps to define and disclose the post-employment benefits, other than

pension benefits, provided for retirees. and their eligible spouses, registered domestic

partners, and dependents entitled to health coverage, and to actuarially determine its

liability for such benefits; and

WHEREAS, anon-federal governmental plan or employer may reduce or eliminate its

net OPEB obligation, as defined in GASB 43 and GASB 45, by making contributions to

an irrevocable tmsf in relation to such anticipated benefits; and

WHEREAS, the City of San Jose ("City") maintains health plans in which retired

members of the Federated City Employees Retirement Plan may participate in order to

obtain medical and dental care pursuant to Parts 16 and 17 of Chapter 328 of the

San Jose Municipal Code; and

WHEREAS, as of July 1, 1995, there was established a medical benefits account,

pursuant to Internal Revenue Code Section 4~1(h) within the Federated City

Employees Retirement Plan for the purpose of providing for the payment of benefits for

sickness, accident, hospitalization, dental or medical expense of persons receiving

T-964.022\ORO 28914.tloc
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monthly allowances under the provisions of the Federated City Employees Retirement

Plan; and

WHEREAS, Internal Revenue Code Section 401 (h) limits the aggregate of the

contributions to the medical benefits account; and -

WHEREAS, the City has been advised by the actuary for the Federated City.Employees

Retirement Plan that the ramp up to full funding as contemplated by the agreement with

the bargaining units will cause contributions to the medical benefits account to exceed

the Internal Revenue Code Section 401(h) limit in calendar year 2011 or 2012; and

WHEREAS, in order to reduceor eliminate ks net OPEB obligation, as defined in GASB

43 or GASB 45, the City has approved agreements with the bargaining units

representing employees in the Federated City Employees Retirement Plan that provide

for the establishment of a new trust pursuant to Section 15 of the Internal Revenue

Code related to retiree healthcare benefit funding and payment of retiree health care

benefits;

NOW THEREFORE BE IT ORDAINED BY THE COUNGL OF THE CITY OF

SAN JOSE:

SECTION 1. Section 3.28.380 of Part 3 of Chapter 3.28 of Title 3 of the San Jose

Municipal Code is amended to read as follows:

3.28.380 Separate Medical Benefits Account

A. There is hereby established as of July 1, 1995, the medical benefits account as a

separate account within the retirement fund. The medical benefits account shall

be maintained in compliance with Internal Revenue Code Section 401(h) and the

regulations promulgated thereunder. Monies in the medical benefits account

T-esa.ozz~oRO zaeta EOC 2
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may be commingled with other monies in the retirement fund solely for the

purposes of investment.

B. All contributions made to the retirement fund to provide for the payment of

benefits for sickness, accident, hospitalization, dental or medical expenses of

persons receiving monthly allowances under the provisions of this Plan, and all

earnings and interest attributable to such contributions to the retirement fund,

shall be placed in the medical benefts account. All contributions to the medical

benefits account shall be reasonable and ascertainable. At the time the City

makes a contribution to the medical benefits account, the City shall designate in

writing that such contribution is solely for the medical benefits account.

C. Contributions to provide for the payment of benefits for sickness, accident,

hospitalization, dental or medical expenses of persons receiving monthly

allowances under the provisions of this Plan, and earnings and interest

attributable to such contributions may be made to the medical benefits account

or to the Trust established by Chapter 3.52.

D. All funds in the medical benefits account shall be used only for the payment of

benefits and expenses allowed under Internal Revenue Code Section 401 (h) and

the regulations promulgated thereunder. The medical benefits account shall be

used to provide medical and dental benefits in accordance with Parts 16 and 17

of this Chapter. Prior to the satisfaction of all liabilities under this Plan to provide

such benefits, no funds in the medical benefits account shall be used for, or

diverted to, any other purpose.

E. All benefits provided through the medical benefits account, plus any life

insurance protection provided under the Plan, shall be subordinate to the

retirement and survivors' benefits provided by the Plan. Accordingly, at all times

after the date on which the medical benefits account is established, the

T-964.022\ORp 28910.dac 3
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aggregate of the City's contributions to the medical benefits account shall not

exceed twenty-five percent (25%) of its total aggregate contributions to the Plan

(other than contributions to fund prior service). For the purpose of this limitation,

City contributions include any contributions which are "picked-up' pursuant to

Internal Revenue Code Section 414(h).

F. Upon the satisfaction of all liabilities under this Plan to provide the benefits

described in this Section, any amount remaining in the medical benefits account

shall be paid to the City.

G. Inthe event that a member's interest in the medical benefits account is forfeited

prior to the termination of the Plan, an amount equal to the forfeiture shall be

applied as soon as practicable to reduce the City contributions, if any, to the

medical benefits account.

H. City and member contributions to the medical benefits account shall be made on

the same periodic basis as City and member contributions are made to the

retirement fund. City contributions and member contributions to the medical

benefits account may be paid on different payment schedules.

SECTION 2. Part 3 of Chapter 328 of Title 3 of the San Jose Municipal Code is

amended to add new section 328.385 to be numbered, entitled and read as follows:

3.28.385 Contribution Rates for Medical and Dental Benefits

Contribution rates to fund the benefits for sickness, accident, hospitalization, dental or

medical expenses shall be established by the Board as determined by the Board's

actuary and shall be borne by the City and the members of the Plan as follows:

T-964.022\ ORD_38914.tlac
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A. Contributions for dental benefits shall be made by the City and the members in

the ratio of eight (8)-to-three (3).

B. Contributions for medical and dental insurance premiums costs attributable to

the early retirement incentive programs described in Parts 16, 19, and 20 of this

Chapter shall be borne by the City.

C. Contributions Jor other medical benefits shall be made by the City and the

members in the ratio of one (1)-to-one (1).

SECTION 3. Section 3.28.1980 of Part 16 of Chapter 328 of Title 3 of the San Jose

Municipal Code is amended to read as follows:

3.28.1980 Allocation of Costs of Providing Medical Insurance Coverage to

Members or Survivors

A. The costs of premiums for medical insurance coverage in an eligible medical

plan shall be paid from the medical benefits account established by Section

328.380 or from the Trust Fund established by Chapter 3.52 and by deductions

from monthly allowances paid by the Plan in accordance with this Section

328.1980. Unless otherwise determined 6y the Trustees, payment shall be

made out of the medical benefits account until the account is exhausted and

thereafter out of the Trust Fund established by Chapter 3.52.

B. Except as provided in Subsection C:

1. The portion of the premium to be paid from the medical benefits account,

or Trust Fund established by Chapter 3.52, shall be the portion that

represents an amount equivalent to the lowest of the premiums for single

or family medical insurance coverage, for which the member or survivor is
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eligible and in which the member or survivor enrolls under the provisions

of this Part, which is available to an employee of the City at such time as

said premium is due and owing.

2. Members or survivors shall be required to pay that portion of the premium

which represents the difference between the cost of the premium for the

medical plan selected by the member or the survivors and the portion paid

from the medical benefitsaccount. Such premium as is required to be

paid by a member or survivor shall be deducted from the - allowance

payable to such member or survivor under this Chapter.

C. A surviving spouse or surviving domestic partner who is othervuise eligible only

for single coverage, but who elects family coverage pursuant to Section

328.1970.D2, shall be required to pay that portion of the medical premium

which exceeds the sum of the amount payable by the surviving spouse or

surviving domestic partner and the amount payable from the medical benefits

accrount or the Trust Fund established by Chapter 3.52 for single coverageas

provided in Subsection B. above. The portion of the premium required to be paid

by the surviving spouse or surviving domestic partner shall be deducted from the

monthly allowances oihenvise payable to the surviving spouse or surviving

domestic partner.

SECTION 4. Section 3.28.1995 of Part 16 of Chapter 328 of Title 3 of the San Jose

Municipal Code is amended to read as follows:

3.28.1995 Limitation on Funding Provided To Retirement Fund for Medical

Benefits

A. It is intended that the funding provided to the retirement fund for medical benefits

provided by this system meet the requirements of Internal Revenue Code
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Section 401(h). Subject to the requirements of the Meyers-Milias-Brown Act

(California Government Code Section 3500 et seq.), the City reserves the right to

amend this Part to limit the funding provided to the retirement fund for the

medical benefits as necessary to satisfy the requirements of said Section 401(h).

B. In the event the contributions required to be paid into the retirement fund to fund

the benefits provided by this Part 16 and the dental benefits provided 6y Part 17,

as determined by the Board's actuary, would exceed the contribution limit

permitled by Internal Revenue Code Section 401 (h) and the applicable

regulations, the allocation of costs set forth in Section 328.1980 shall be

adjusted as needed so that the contributions made to fund the portion paid from

the medical benefits account comply with Section 401(h). The Board, in

consultation with its actuary, shall determine the adjustment to be implemented

until this part is amended pursuant to Suhsection A. above.

SECTION 5. Section 328.2030 of Part 17 of Chapter 3.28 of Title 3 of the San JosA

Municipal Code is amended to read as follows:

3.282030 Costs of Dental Insurance

The cost of providing dental insurance coverage as provided in this Part shall he borne

by and paid from the medical benefits account established by Section 328.380 or from

the Trust Fund established by Chapter 3.52. Unless otherwise determined by the

Trustees, payment shall be made out of the medical 6enefitsaccounYuntil the account

is exhausted and thereafter out of the Trust fund established by Chapter 3.52.
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SECTION 6. Section 3282045 of Part 17 of Chapter 328 of Title 3 of the San Jose

Municipal Code is amended to read as follows:

3.28.2045 Limitation on Funding for Dental Bene£ts

A. It is intended that the funding provided to the retirement fund for dental benefits

provided by this system meet the requirements of Internal Revenue Code

Section 401(h). Subject to the requirements of the Meyers-Milias-Brown Act

(California Government Code Section 3500 et seq.), the City reserves the right [o

amend this Part to allocate costs of providing dental medical benefits as

necessary to satisfy the requirements of said Secfion 401(h).

B. In the event the contributions required to be paid into the retirement fund to fund

the benefits provided 6y this Part 17 and the medical benefits provided by Part

16, as determined by the Board's actuary, would exceed the contribution limit

permitted by Internal Revenue Code Section 401(h) and the applicable

regulations, then Section.3.282030 nohvithstanding, ail or a portion of the costs

set forth in Section 3.282030 may be allocated to the retiree, former member or

survivor covered by the dental plan as needed so that the contributions made to

fund the portion paid from the medical benefits account comply with Section

401(h). The Board, in consultation with its actuary, shall determine the allocation

to be implemented until this system is amended pursuant to Subsection A.

above.
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SECTION 7. Title 3 of the San Jose Municipal Code is amended to add a new Chapter

to be entitled, numbered and read as follows:

CHAPTER 3.52

FEDERATED RETIREE HEALTH CARE TRUST FUND

Part1

Definitions

3.52.010 Definitions —Rules of Construction

Unless the conieM otherwise requires, the definitions and general provisions set forth in

this Part 1 govern the construction of Chapter 3.52.

3.52.020.01 "Admfnistretor"

"Administrator" means the Director of the Retirement Services Department of the City of

San JosB.

3.52.020.02 "Custodian"

"Custodian" means a bank, mutual fund, savings and loan association, insurance

company or other qualified entity selected by the Trustees, to hold and administer the

assets of the Trust Fund.

3.52.020.03 "DeaendenY'

"Dependent' means a surviving spouse, surviving domestic partner, or surviving child,

who is entitled to medical benefits under Section 3.28.1960 and/or dental benefits

T-964 022\ ORD 28914 tloc 9
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3.52.020.04 "Governmental Accounting Standards Board" or "GASB"

"Government Accounting Standards Board" or "GASB" means the organization funded

and monitored by the Financial Accounting Foundation (FAF), or successor

organization, whose main purpose is to improve and create accounting reporting

standards or generally accepted accounting principles (GAAP), which make it easier for

users to understand and use the financial records of both state and local governments.

3.52.020.05 "GASB 43"

"GASB 43" means the estimates of total liability and annual employer required

contribution for post retirement health benefits that are required to be provided in the

Plan's annual financial reports pursuant to Governmental Accounting Standard Board

Statement No. 43, as said Statement is in effect on July 1, 2011.

3.52.020.06 "GASB 45"

"GASB 45" means the estimates of total liability and annual employer required

contribution for post retirementhealth benefits that are required to be provided in the

City's annual financial reports pursuant to Governmental Accounting Standard Board

Statement No. 45, as said Statement is in effect on July 1, 201 L

3.52.020.07 "Health and WelFare Benefit'

"Health and Welfare Benefit' means a medical, prescription drug, or dental benefit,

including a premium subsidy for the same, which is considered apost-retirement

benefit other than pension under GASB 43 and/or GASB 45. Such a benefit is limited

to medical care expenses, including premium subsidies as defined by IRC Section

213(d), which have been approved by the City Council
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3.52.020.08 "Investment Fund"

"investment Fund" means an investment fund that forms part of the Trust Fund as

established by the Trustees.

3.52.020.09 "Investment Manager"

"Investment Manager" means an investment manager selected by the Trustees or a

delegatee of the Trustees as authorized by .Section 3.52.420.

3.52.020.10 "IRC°

"IRC" means the Internal Revenue Code of 1986, as amended.

3.52.020.11 "OPEB Oblivation"

"OPEB Obligation" means the obligation for post-employment benefits other than

pension benefits as defined untler GASB 43 and/or GASB 45.

3.52.020.12 "Plan"

"Plan" means the health plan or plans in which Retirees and Dependents may

participate in order to obtain Health and Welfare Benefits pursuant to Parts 16 and 17

of Chapter 3.28.

3.52.020.13 "Prooertv"

"Property" refers to any property, real or personal, or partial interests therein, wherever

situated, including, but not limited to, preferred and common stocks, shares of

T-969.012\ ORD 28914 doc 11
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investment companies, bonds, notes, debentures and mortgages, equipment trust

certificates, investment trust certificates, interests in limited liability companies, in

partnerships whether limited or general or in any insurance contract, policy, annuity, or

other investment media offered by an insurance company, in which trust assets may be

invested pursuant to applicable law.

3.52.020.14 "Regulation"

"Regulation" means a policy, procedure, rule or regulation adopted by the Trustees,

establishing administrative procedures for the administration of the Trust.

3.52.020.15 "Retiree"

"Retiree' means a former employee of the City who is retired and is entitled to Health

and Welfare Benefits under the Plan as described in Parts 16 and 17 of Chapter 328.

3.52.020.16 "Trust„

"Trust' means the trust created and established by this Chapter.

3.52.020.17 "Trust Fund"

"Trust Fund" means all such money, Property, and all investments made therewith and

proceeds thereof and all earnings and profits thereon, less payments made by the

Trustees as authorized in this Chapter, which Trust Fund shall be known as the

Federated City Employees Health Care Trust Fund.
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"Trust Year' means the hvelve (12) month period beginning each July 1 and ending the

following June 30 on which the books and records of the Trust are maintained.

3.52.020.19 "Trustees"

"Trustees" means the board of trustees as set forth in Section 3.52.400.

3.52.020.20 Rules of Construction

Words used herein in the masculine gender shall be construed to include the feminine

gender where appropriate, and words used herein in the singular or plural shall be

construed as being in the plural or singular where appropriate. Accounting terms and

principles used hereinor applicable hereto shall be as defined and described from time

io time by pronouncements and other guidance of the Governmental Accounting

Standards Board ("GASB"), or any successor organization.

Part 2

Trust Establishment and Purpose

3.52.100 Trust Established— Name — Purpose

A. There is hereby established an irrevocable trust, which shall be known as the

Federated City Employees Health Care Trust, to:

1. Receive contributions made by the City on or after July 1, 2011, for the

purposeof providing a funding source for the payment of medical benefits

described in Part 16 of Chapter 328, the dental benefits described Part

17 of Chapter 328 of this Title.
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2. Upon receipt of a private letter ruling by the Internal Revenue Service

concerning the exclusion from gross income of employee contributions to

the Plan, as described in Section 3.52.130, to receive contributions made

by employees for the. purpose of providing a funding source for the

payment of medical benefits described in Part 16 of Chapter 328, the

dental benefits described Part 17 of Chapter. 328 of this Titie -and any

other Health and Welfare Benefits and any other post-employment

benefits other than pensions as approved by City.

3. Make distributions from the Trust Fund for the Health and Welfare

Benefits provided for in the Plan and for the reasonable expenses of

administering the trust and the Plan.

B. Participation in, and any coverage under, the Trust shall not constitute nor be

construed as a commitment to provide a specific type or level of benefit; nor shall

the. Trust constitute a specific, accrued or vested benefit for any specific

employee, Retiree, or Dependent.

C. The City intends that the income accruing to the Trust shall be excluded from

City income for tax purposes, as such trust income is derived from the exercise

of an essential governmental funcflon as provided for under Section 115(1) of

the IRC, Revenue Rulings 77-261 and 90-74, and other relevant guidance.

3.52.170 Trust Fund

The Trustees shall have exclusive authority and control over the administration and

management of the Trust Fund, the investment of trust assets, and disbursements from

the Trust Fund, pursuant to the provisions of this Chapter. The Trustees shall receive

and accept for the purposes hereof all contributions described herein and shall hold,

invest, reinvest, manage, administer, and distribute Property and the increments,
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proceeds, earnings, and income solely to meet OPEB Obligations and to fund Health

and Welfare Benefits under the Plan as described herein.

3.52.720 Exclusive Benefit

A. This Trust is created for the sole and exclusive purpose of funding Health and

Welfare Benefits for Retirees and Dependents under the Plan. No portion of the

principal or income of this Trust shall revert to the City except in a manner

consistent with the irrevocability of contributions under the IRC and GASB 43

and/or GASB 45, or shall be used for or diverted to any purpose other than

meeting the City's obligations to provide the Health and Welfare Benefits

describedin Parts 16 and 17 of Chapter 328 and any other Health and Welfare

Benefits as approved by the City Council and the payment of reasonable

expenses of the Plan and the Trust. Trust assets shall not be used to satisfy the

claims of any creditor of the City or the Trustees.

B. At no time shall any part of the Trust Fund be used for, or diverted to, purposes

other than for the exclusive purpose of funding Health and Welfare Benefits for

Retirees and their eligible Dependents, as applicable, as provided herein and

under the Plan and for defraying the reasonable expenses of administering the

Trust and the Plan. No part of the Trusts net earnings may inure to the benefit

of a private person. Private parties do not participate in, or benefit from, the

operation of the Trust.

C. All investments, receipts, disbursements, and other transactions thereunder may

be maintained in a common account, which contributions shall be used solely for

the payment of benefits, expenses and other charges properly allocable to the

Trust.
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3.52.130 Taxation

ORD. NO. 289x4

The Trust provides no guaranty that payments or reimbursements to employees, former

employees, retirees, or Dependents will be tax-free. The Trustees may obtain a ruling

from the Internal Revenue Service concerning the federal tax treatment of the Trusf's

income. The ruling concerning federal tax treatment of the Trust's income may not be

cited or relied upon by the City whatsoever as precedent concerning any other matter

relating to the City's health plans) (including post-retirement health plans). The

Trustees and the City may also obtain a ruling from the Internal Revenue Service

concerning whether contributions to the Citys health plans) and/or payments from the

City's health plans) (including reimbursements of medical expenses) are excludable

from the gross income of employees, former employees or retirees, under the IRC.

3.52.140 Grouo Trust

The Trusi Fund may participate under Section 401(x)(24) of the IRC in a qualifed group

trust that meets the requirements of Section 401(x) of the IRC in accordance with

Revenue Ruling 81-100, as amended by Revenue Rulings 204-67 and 2011-1, or

other relevant guidance.

Part 3

Deposits and Disbursements from the Trust Fund

3.52.200 Trust Deposits

A. The Trustees hereby delegate to the Administrator the responsibility for

accepting contributions to the Trust, remitting said contributions to the Custodian,

and paying benefits as described herein from the Trust Fund. The Administrator

is also responsible for crediting the deposits to the appropriate sub-trust, if sub-

trusts have been established. In all cases, deposits of contributions shall be

T-964.022\ORD 28914.GOC i6
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treated as actually made only as of the date the funds are accepted as in good

order by the Administrator.

B. The Trustees shall hold, invest, and reinvest the Trust Fund. The Administrator

shall account for contributions, income, and payments made to or from fhe Trust.

The Trustees, Custodian and Administrator shall not be responsible for the

adequacy of the Trust Fund to meet and discharge any liabilities of the City.

C. Contributions to fund the benefits funded by the Trust shall consist of amounts

determined pursuant to this Code and any applicable collective bargaining

agreements.

3.52.210 Sub-Trusts and Accounts

Separate sub-trusts or accounts in the Trust Fund may be maintained by the Trustees

for appropriate categories of employees and/or Retirees. The Trustees shall not be

required to maintain separate investments for any sub-trust or account. Earnings may

be credited to each sub-trust or account from time to time.

3.52,220 Trust Payments

A. Trust assets may be used to defray the cost of the City's obligations to pay for

Health and Welfare Benefits for Retirees and fheir Dependents entitled to health

care coverage under Sections 328.1950 through 328.1995, and for reasonable

expenses, fees and allocated administrative fees and expenses. The benefits

amount shall be determined by Parts 16 and 17 of Chapier 328 and any amount

necessary fo pay Health and Welfare Benefits as approved by the City Council.

B. Any amounts remaining in the Trust Fund after all Health and Welfare Benefits,

fees and expenses have been paid shall be retained for payment of future Health
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and Welfare Benefits until all City liabilities for such benefits and expenses have

been satisfied.

Part 4

Accounts and Investments

3.52.300 Accounts

Except to the extent prohibited by applicable law, the Trustees or Custodian may

commingle the assets held by the Trust for investment purposes.

3.52.310 Investment of Trust Fund

A. Except as otherwise provided by Regulation, or as delegated to the Custodian,

Administrator or an Investment Manager by the Trustees, the Trustees shall

have complete control of the management and investment of the Trust Fund,

and shall have all powers necessary or wnvenient to enable it to exercise such

control.

B. The Trustees or Trustees' delegatee may invest and reinvest funds held by .the

Trust Fund in any investments which are legal investments under applicable law,

and shall have the discretion to decide the allocation of funds among such

investments. The Trustees may purchase, acquire, hold, lease, sell, and convey

real and personal Property, and place funds held herein with banks or trust

companies which have corporate trust powers, with insurance companies

authorized to do business within the State of California, and do all such other

acts permitted by law.
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Council Agentla: 5-24-01
Item No.: 22(a)



RD:MOi:MD1 ORD. NO. 28914
5-23-11

Part 5

Composition. Powers and Duties of the Trustees

3.52.400 Composition of Board of Trustees

A. The Board of Administration for the Federated Ciry Employees Retirement Plan

shall serve as the Trustees of this Trusl. The appointment and term of Trustees

shall be made pursuant to Part 10 of Chapter 2.08.

B. By acceptance of their continued appointment to the Board of Administration of

the Federated City Employees Retirement Plan, the Trustees have agreed to

accept this Trust and to pertorm the duties of the Trustees prescribed hereunder.

3.52.410 Powers and Duties

In administering the Trust, the Trustees shall have such power and authority, including

discretion with respect to the exercise of that power and authority, as may be

necessary, advisable, desirable, or convenient to the Trustees, in their sole discretion

as fiduciaries subject to the provisions of this Chapter, and consistent with Part 10 of

Chapter 2.06, plus all powers and duties given to them by the provisions of Chapter

328, including the power and authoriry~

A. To enforce rules and Regulations with respect to the Trust not inconsistent with

the Trust, GASB 43 or GASB 45, IRC Section 115 or applicable law;

B. To determine, consistent with the applicable laws, rules or regulations, all

questions of law or fact that may arise as to any person or entity claiming rights

under the Trust;

T-964.022\ORD_28914.tlac 19
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C. Subject to and consistent with GASB 43 and GASB 45, IRC Section 115 and

applicable law, to construe and interpret the Trust and to correct any defect,

supply any omission, or reconcile any inconsistency in the Trust;

D. To adopt and amend investment policies,. guidelines, restrictions, and

requirements;

E. To utilize Trust assets for the provision of Health and Welfare Benefits in

accordance with this Chapter, for Retirees and Dependents who are eligible for a

benefit as determined under Parts 16 and 17 of Chapter 328 and any other

Health and Welfare Benefits as approved by the City Council and the payment of

reasonable expenses of the Plan and the Trust;

F. To implement termination of trusteeship and transfer of assets to successor

trustees as permitted by law;

6. To employ and contract with actuaries, auditors, accountants, investment

advisers, investment brokers, other consultants, medical personnel, and other

agents and employees;

H. To collect and disburse all investment proceeds under the Trust;

I. To provide for and promulgate all the Regulations and forms that are deemed as

necessary or desirable in fulfilling its purposes of assisting in funding Health and

Welfare Benefits and in maintaining proper records and accountings consistent

with GASB 43 and GASB 45 and Internal Revenue Service requirements;

J. To bring and defend actions, sue and be sued, and plead and be impleaded;

K. To authorize the expenditure of funds for the reasonable expenses of the

Trustees while engaged in the performance of their duties, including entering into

agreements and expending funds for investment related services selected by the

Trustees;

nssa.ozzwan zasia.aoo 20
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L. To employ insurance companies, banks, trust companies, and/or investment

brokers as agents for the keeping of records and the receipt and disbursement of

funds held by or due to the Trustees;

M. To exercise generally any of the powers of an owner with respect to all or any

part of the Trust Fund;

N. To administer or require oaths and affirmations, to issue subpoenas to compel

the attendance of witnesses or the production of books, papers and documents,

and to take and hear testimony concerning any matter pending before the

Trustees. If any person so subpoenaed neglects or refuses to appear or

produce any book, paper or document as required by said subpoena, or shall

refuse to testify before the Trustees or answer any questions which a majority of

the Trustees decides to be proper and pertinent, the Trustees shall have the

power to initiate proceedings in the proper court to have such person declared

guilty of contempt. The Chief of Police shall, on request of the Trustee, have

such subpoenas served by a police officer or officers; and

O. To take all actions consistent with this Chapter necessary or appropriate to

administer or carry out the purposes of the Trust; provided, however, the

Trustees need not take any action unless in its opinion there are sufficient Trust

assets available for the expense thereof.

3.52.420 Delegation by Trustees

In addition to the powers stated in Section 3.52.410, the Trustees may from time to time

delegate to an Investment Manager, Custodian or committee formed by the Trustees

certain of their fiduciary responsibilities under the Trust. Any such Investment Manager,

Custodian of or committee shall remain a fiduciary until such delegation is revoked by

the Trustees, which revocation may be without cause and without advance notice.

Such individual, committee, or organization shall have such power and authority with

T-964.02210RD~8914.tloc 21
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respect to such delegated fiduciary responsibilities as the Trustees have under the

Trust.

3.52.430 Limitations of Trustees' ResoonsibiliN

The Trustees' responsibilities and liabilities shall be subject to the following limitations:

A: The Trustees shall have no duties other than those expressly set forth in this

Chapter and those imposed on the Trustees by applicable laws.

B. The Trustees shall be responsible only for money and Property actually received

by the Trust, and then to the ea4ent described in this Chapter.

C. The Trustees shall have no responsibility or duty to define the specifc design of

the Health and Welfare Benefits, including but nol limited to, selecting providers;

nor shall tha Trustees be responsible for establishing the Health and Welfare

Benefits, or for setting the amount of premium subsidy to be paid by the Trust.

D. The Trustees shall not be responsible for any particular Federal, state or local

income, payroll or other tax consequence to the City or a Retiree, spouse, or

Dependent, and shall not be responsible for any tax-reporting obligation relating

to payments or disbursements to such persons.

E. No Trustee shall have any liability for the acts or omissions of any predecessor

or successor in office.

F. The Trustees shall have no liability for: (i) the acts or omissions of any

Investment Manager; (ii) the acts or omissions of any insurance company;

(iii) the acts or omissions of any Investment Fund; (iy) the acts or omissions of

any Custodian; or (vi) the acts or omissions of any contractor, vendor, actuary or

other service provides
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3.52.440 Certification to Trustees

To the extent consistent with the Trustees fiduciary responsibilities, the Trustees may

rely upon a certification of the Administrator with respect to any instruction, direction, or

approval of such Administrator and may continue to rely upon such certification until a

subsequent certification is filed with the Trustees. The Trustees shall have no duty to.

make any investigation or inquiry as to any statement contained in any such writing but

may accept the same as fully authorized.

3.52.450 Certification of Other Providers

The Trustees shall be protected further in relying upon a written certification .that

purports to be from any Custodian, Investment Manager, insurance company, or mutual

fund as to the person or persons authorized to give instructions or directions on behalf

of such Custodian, Investment Manager, insurance company or mutual fund and

continue to rely upon such certifcation until a subsequent written ceAification is filed

with the Trustees.

Part 6

Accounting and Recordkeeainq

3.52.500 Maintenance of Records

The Trustees shall maintain or cause to be maintained suitable records, data, and

information relating to its responsibilities hereunder. The TrusPs books and records

relating thereto shall be open to inspection and audit at reasonable times, subject to

applicable law.

T-969.022\ORO 29910.tloc 23
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3.52.510 Independent Audit

The Trustees shall cause an independent audit of the Trusf Fund to be performed

annually for each Trust Year, with results reported to the Trustees.

3.52.520 Annual Report

The Trustees shall publish an annual consolidated report for each Trust Year that

includes the fiscal transactions of the Trust Fund for the preceding Trust Year; and the

amount of the accumulated cash, securities, and other assets of the Trust Fund.

Part 7

Amendment and Termination

3.52.600 Amendment

This Chapter may be amendedby the City Council at any time and in any manner

permitted by applicable law and not inconsistent with GASB 43 and GA58 45 or IRC

Section 115. Notice of such amendment shall be promptly provided to the Trustees,

Administrator, and Custodian.

3.52.610 I rrevo c a b i I iN

The Trust created by this Chapter is irrevocable.

3.52.620 Termination

The Trust shall have perpetual existence, except if dissolved by the City Council.

Following any such dissolution, the Trustees shall proceed to wind up the affairs of fhe

Trust in an orderly manner and within a reasonable period o€time considering relevant
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circumstances. After paying or making reasonable provision for the payment of all

liabilities of the Trust, and upon receipt of such releases, indemnities or like

documentation as the Trustees may reasonably deem necessary for the proteIXion of

the Trust and the Trustees, the Trustees shall distribute the remaining Property of the

Trust to the City, in cash or in kind or partly each. This distribution shall be made for

the sole purpose of assisting the City in the payment of HeaNh and Welfare Benefits for

Retirees and their Dependents who are eligible for a benefit as determined under Parts

16 and 17 of Chapter 3.28 and any other Health and Welfare Benefits as approved by

the City Council, and the payment of reasonable expenses of the Plan and the Trust. In

making the distribution, the Trustees may retain an amount for reasonable, allocated

administrative fees and expenses. In no event will Trust assets be distributed to or

revert to any entity that is not the State of California, a political subdivision of the State,

or an entity whose income is excluded from gross income under IRC Section 115.

Part 8

Miscellaneous

3.52.700 Construction and Governing Law

A. The provisions of this Chapter shall be construed, enforced and administered

and the validity thereof determined in accordance with the IRC and the laws of

the City and the State. If any provision of the Trust created by this Chapter is

held to violate the IRC, Slate law, or this Code, or to be illegal or invalid for any

other reason, that provision shall be deemed to be null and void, but the

invalidation of that provision shall not otherwise affect the Trust.

B. The headings and subheadings in Phis Chapter are inserted for convenience of

reference only and are not to be considered in the construction of any provision

of the Trust created by this Chapter.
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C. In resolving any conflict among provisions of this Chapter and in resolving any

other uncertainty as to the meaning or intention of any provision of this Trust

created by this Chapter, the interpretation that: (i) causes the Trust to be exempt

from tax as a governmental instrumentality under IRC Section 115; and

(ii) causes the Trust to comply with all applicable requirements of the IRC and

the laws of the City and the State, shall prevail over any different interpretation.

3.52.710 Parties Bound

The provisions of the Trust created by this Chapter shall be binding upon the Trustees,

the Administrator, the City and, as the case may be, the delegates, successors, and

assigns of each of them.

3.52.720 Necessary Parties to Disputes

Necessary paRies to any accounting, litigation, or other proceedings relating to the

Trust shall include only the Trustees.

3.52.730 SeverabilfN

If any provisions of this Chapter shall be held by a court of competent jurisdiction to be

invalid or unenforceable, the remaining provisions of this Chapier shall continue to be

fully effective. .

3.52.740 Nonassianment

The City may not commute, sell, assign, transfer, or otherwise convey any right to

assets it may have under the Trust. The assets held under this Trust shall not be

subject to the rights of the creditors of the City, the Trustees, the Custodian, or the

T-96C.02210R0 28914 tlac 26
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Administrator, and shall be exempt from execution, attachment, prior assignment or any

other judicial relief or order for the benefit of creditors or other third person.

3.52.750 Erroneous Payments

If the Trustees or the Administrator make any payment that, according to the terms of

the Trust, and the benefits provided hereunder, should not have been made, the

Trustees or Administrator may recover that incorrect payment, by whatever means

necessary as allowed by State law, whether or not it was made due to the error of the

Trustees or Administrator, from the person to whom it was made or from any other

appropriate party, including but not limited to deduction of the amount of the incorrect

payment when making any future payments to or on behalf of the recipient of the

incorrect payment.

3.52.760 Release

Any payment to an insurance company, or its designee, shall, to the extent thereof, be

in full satisfaction of the claim of such entity being paid thereby and the Trustees or

Administrator may condition payment thereof on the delivery by the insurance company,

or its designee, of a duly executed receipt and release in such form as may be

determined by the Trustees.

SECTION 8. The Director of Retirement Services shall have the following powers and

duties with respect to funds deposited in the Federated City Employees Health Care

Trust Fund that is established pursuant to Chapter 3.52, until such time as the earlier of

the following events to occur after the effective date of this Ordinance (i) the first

regularly scheduled meeting of the Board of Administration of the Federated City

Employees Retirement Plan, (ii) the first meeting of the Board of Trustees of the

Federated City Employees Health Care Trust that can be convened:

T-960022\ORD 28914,doc $7
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A. The power to select and negotiate and execute a contract with a custodian bank

for the deposit of funds that are received by the Trust created pursuant to

.Chapter 3.52; and

8. The power to enter into agreements with one or more investment managers for

the investment of funds that are received by the Trust created pursuant to

Chapter 3.52, into liquid asset classes accordance with the adopted investment

policy of the Federated Employees Retirement Plan.

PASSED FOR PUBLICATION of title this 17~~ day of May, 2011, by the following
vote:

AYES: CAMPOS, CHU, CONSTANT, HERRERA, KALR4,
LICCARDO, OLIVERIO, PYLE, ROCHA; REED.

NOES: NONE.

ABSENT: NGUYEN.

DISQUALIFIED: NONE.
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RETIRE@fENT SYSTF,M SUBSEQUENT TO.TULY 1, 1951 $ 3.24.040

3.20.540 Contributions- Difference to widow
when.

In the event of the deaN of a member drawing
retirement compensation, if nt the time of the death of
said member he has receivedless than twelve moniLly
xetireme~t payments, then the difference between the
number of payments said member received up to the
time of his death and twelve payments shall be paid in
monthly payments into said member S estate oe to his
widow. For example, if a member dies after he has
retired and has receiveA three monthly retirement
paymenLS a[ the 6me of his death, them shall be paid
to his estate, or IO his widow, nine additional monthly
payments.
(Prior code § 2901.53.)

Chapter 3.21

RETIREMENT SYSTEM SUBSEQU&NT
TO.lOLY 1, 1951

Parts:

1 General Rovlsious and DetS¢illons
2 Adm9uistratlon
3 Employee StaNS and Contributions
4 Retirement PSmd
5 Records and Reports
6 Membership
7 Member ContribuNoas
8 Member Contributions after Effective

Date
9 Procedure ou CantribuHons
30 City Contributfous
11 Service
12 Absences
13 Retvement
14 Benef9ts
SS Service Retirement Generally
16 Service Refvement far Certain Members

on and after effective Date
17 Disability Retirement Generally
18 Duebility Retirement for Ce3tain

Members after Effective Da[e
19 Optional Settlements
20 Death
21 Special Benefits for Certain Former

Hexl[h Department Employees
22 Special Benefltr far Certain Former

ConwmNcatlons Department Employees

115

23 Medical Benefits for Cerfaiu RetGees
and Survivors

24 Dental BeneFits for RetGeJ Members
and Survivors

Part 1

GENERAL PROVISIONS AND DEFINITIONS

Sections:

3.24.010 Tttle for c(tation.
3.1A.020 Contiuuauce of federated

employees' retirement system.
3.24.030 Prior retvement system

superseded.
3.24.040 Purpose of chapter provis(ons.
3.24.050 Detinitlons.
3.24.060 Limited appllcabitity of Chapter

3.24 ou and after July 1, 1975.

3.24.010 Title far citation.
This Chapter 324 maybe cited as the "San Jost

re[rzement code."
(Prior code § 29041 J

3.?A.0?A Continuance of federated employees'
retirement system.

The San Sos€ federated employees' reticement
system created by Ordinance 2774, as amended,
presently codified as Chapter 3,20 of the San SosE
Municipal Cade, is continued in existence under Nis
chapter.
(Prior code § 2904.3.)

3.24,030 Prior re~'vement system superseded.
On and after July 1, 1951, and subject to she

provisions of Section 3.7A.450 and Section 3.24.1210
of this chapter, this chapter 3.24 shatl supersede the
provisions of Chapter 3.20 as to the employees who
become members of We cetiremen[syatem which is Ne
subject of this chapter.
(Prior code § 2904.)

3.1A.040 Purpose oP chapter provisions.
The purpose of this chapter is to effect economy

and efficiency in 9~e public service by providing a
means Whereby employees who become superannuated
or otherwise incapaci~a[ed, without hardship o[
prejudice, may be replaced by mote capable



§ 324.040 SAN JOS$ CODE

employees, and to that end provide a retirement 10. "I3enef~P' means [he retirement allowance,

system consisting of retirement allowances and death death 6enefi[, or rePond of accumulated
benefits. It is the intent of the city council that [he contributions.
retirementprovisions in this chapter Ue amendedfrom 11. "Board"means the retirement board created
time [o time to uiclude provisions that will impco~e [Ne in Part 30 of Chapter 2.08 of Ihia code.

system. To Ibis end it is intended that Ne cepo[ls of 12. "City" means the city of San lose.

the board will be considered, along wiN other 13. "Compensation" means the remuneration
available data, as to the desirabiGry ofchanges in tNe paid in cash out of Curds con4'olled by the

reti[emenl system. city, plus the monetary vaIDe, as determined

(Prior code § 29042.) by the hoard, of living quarters, board,
lodging, fuel, laundry and other advantages

324.050 DeC~uitions, of any naNre Pomished a member by the
Unless the context ollierwise requires, fhe city in payment For his services. Overt'vne

definitions set forth m Patt 4 of Chapte[ 2.08 and Utis excluded in computing compensatlon. When

part of the code govern the construction of Shia the compensation of a member is a factor in
chapter. any compwation [o be made under this

1. "Accumulated adNtional eonl~ibutions" chapter, there shall be excluded from such

means the sum ofatl additional conhibutions computations any compensation based on

standing to the credit of a membe['s overtime put in by a member.

individual account, and inteces[ the[eon. 14. "Compensation tamable" by a mamba[

2. "Accumulated normal contributions" means means the average monthly compensation,
the sum of all normal conviWtions standing as determined by the board, upm~ tie basis

[o the credit of a members individual of Ute avernge time put in by members in the

account, and interest thereon. same group of class of employment and at

3. "Accumulated prior service contributions" the same rate of pay. 1'he computa[iou for

means ilia sum of all prior service any absence of a member shall be based on

contributions standing to the credit of a the compensation earnable 6y him at the

members individual account and interest begwting of the absence and War for time

- thereon. prim to en[e~ing city service shall be based

4. "Accumulatetl contributions" means on the compensation tamable by him in the

accumulated normal contributions plus any position first held by him in such service.

accumulated additional contributions and 15. "A,mployee" means any person in tie

plus accumulated prior service contributions employ of the city whose compensafion, or

standing to the credit of a member's at leas[ LAat poRion of his compensatlon

account. which is provided by the city, is paid out of

5. "Ac(~arial equivalenP' means fl benefit of funds directly cont[olled by 9~e ciry. "NLnds

equal valve when computed upon the basis directly controlled 6y the city" includes

of the mortality tables adopted and fhe funds deposited in and disbursed @om the

interest rate fixed by the board. city treasury in payment of comprnsation,

6. °Actuary" means the actuary regained on a regardless of their source.

conaul[ing base by the boa[d. 16. "Final compensation" means the highest

7. "Additional contributions" means average annual compensation tamable by a

conhibutions made by members in addition member during any period of three

to Uteir normal conrcibueions. consecutive years during his membership in

8. "Annuity" means payments for life derived the system. Fox [he purposes of this chapter,

@om conhibutions made by a member. periods of service sepuated by breaks u~

9. "Beneficiary" means any person, includ'mg service may be aggregated to constiNte a

e corporation, designated by a member ro period of tivee consecutive years, if the

receive, or who qualifies for receipt of, a periods of service are consecutive except for

benefR payable unde[ ibis chapter. such breaks. If a break in service did not
exceed six months in duration, time included
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in Ne break, and compensation eamable by Ordinance 2774, as amended, presently
during such time shall be included in codified iu Chapter 320 of fhe San Jose
computation of final compensa~ioa H a Municipal Code, and continued in existency
break in service exceeded siz months in by this chapter.
duration, the first six months thereof and the 26. 'Re[irementsystem"or"thin system"means
compensation earnable during those six the federated. city employees cetixemem
:non!fis shall be indoded in computation of system.
final compensation, but time included in the (Prior code §§ 2904.4-2904.3 L.)
break which is in excess of six months and
the compensation eama6le during such 3.24.060 Limited applicabilityroP CLapter 3,24
excess time shatI be excluded in computation on and after July 1, 1975.
of final compensation. Anything elsewhere in this Chapter 324 to the

17. On and after September 1, 1953, [o August wntrary notwithstanding, no person sha0 become, on
3L; 1956, tkie "fiscal year f' for the purpose oc after 7uty i, 1975, a member of the retirement plan
of this chapter, is any year commencing on established by the provisions of il~is chapteq and,
September 1st and ending on August 3Ls[ except as may be otherwiseprovided by the provisions
next following; provided, that the fiscal year of Chapter 3.28 of this wde, no member or format
commencing July 1, 1952 shall end on member of the retirement play established by 0e
Au6ust 31, 1953, On and afreNuly 1, 1957, provisions of this Chapter 3.21, and no survivoq
the "fiscal year," for the purpose of this heneFiciary or estate of any such member or fo[mer
chapkc, is any year commencing on July 1st member shall have any rights or be entitled to any
end ending on June 30th next following; bene£ts under We provisions of this Chapter 3.1A if
provided, however, that the fiscal year and after said member or former member becomes a
commencing September 1, 1956, shat) be a member of tLe 1975 Federated employees retirement
ten-month fiscal year ending on June 3Q plan established by the provisions of Chapter 3.28 of
1957. this code.

18. "Member"means anyperson ineWded inthe (Prior code §290431a.)
membership of this system.

19. "Nomul convi6utions"means cont[ibutions
made by a member at the normal rates of Part 2
convibuUOn fixed by the board, but does not
include additional contributions by ADIYIIHISI'RATION
members. Sections:

20. "Pension' means payments fog life derived
from contributions made 'from employer. 3.24.100 Creation.
controlled Nnds. 3.24.110 Powers and dufies.

21. "Prior service conlributio~s" means 354.120 Determination oY employee
contributions made by members on account sembership conditlons.
of service renderod p~ioc ro July 1, 1951. 3.24.130 BenePt dekrminatiou auWority.

22. "Regular interesP' means toreros[ at the 3.24.140 AutHorlty to secure medical
annual rate fixed by the board, compounded service and advice.
annually, plus such addifionai interest as the 3.24.150 AcNarial investigadou
6oa~d may credit from yeas to year. reryuiremenfs.

23. "Retirement" means withdrawal from active 3.24.160 Adoption oP tables and interest
service with a retirement allowance granted rates.
under this chapmr. 3.24170 Interest credited on contributions -

?st. "Retirement allowance" means the service Generally.
retirement allowance or the disabiliry 3.24.180 Interest credited on conMbutions-
ailowance. Additional earnings.

25. "Retirement fund" means Ne San Jose 3.~A.190 Hear(ngs.
federated employeesretirement fund created 3.24.200 Rohibited Cmancial transactions.

3.24.210 Dueet transfers of eligible rollover
distributions.
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3.24.100 Creation.
Fat creation of the ieti~emen[ board, see Choptec

2.08, Part 4 of this code.
(Prior code § 2904.34.)

3.24.110 Powers and duties.
The board may make such roles not inconsistent

with Nis chapter as it deems proper, and each member
and each person retired is subject ro this chapter and
such rvles.
(Prior code § 2904.40.)

3.24.120 Determination of employee
membership canditious.

Tae board shop determine, within the scope of
this chapter, the employees wtp aze eai[iUed to
membership in [he retirement system described in this
chapteq and the board is Ne sole judge of the
conditions under which persons may be admitted to
and may wntinue to receive benefiu under this
sysrem.
(Prior code § 2904.42.)

3.24.130 Benefit determir~etion authority.
Subject to this chapter and its rules, the bos~d

shall deterntine and may modify benefits for service
and disability and death.
(Prior code § 2904.41.)

3.24.140 Authority to secure medical service and
advice.

The board shall secure and pay seasonable
compensation fox such medical service and advice as
is necessary b discharge its dutles respecting matters

involving disability oc death or both.
(Prior wde § 2904.43.)

3.24.150 Actuarial investigation requirements.
The board shall keep in convenient form such

data es are necessary fir the acNarial valuation of this
system. The board shall cause an acNarial
investigation to be made from time to time and as
often as may be reasonably necessary [o keep the plan
actuarially sound, but not less @equently than once
each five years commencing from and afrer January 1,
1971. T7ie actuarial investigation shall consist of a
report as to the mortality, service and compensation
experience ofinembers andpersons receiving benefits,
an acNarial valuation of the assets and liabilities of
this system, end such other acNaciai invesligatlons as
may be relevant to and for the benefit of the system.

1t8

From time ~o time the board shalt decermine the rate
of intecest being earned on the xe[irement Cund.
(Prior code § 2904.44.)

3.24.1G0 Adoption of tables and interest rates.
Upon the buts of any or atl of such imes[igation,

valuation and determination, Ne board aha11 adopt
such mortality, service anA other tables and interest
rates as i[ deems necessary and, subject to Sections
3.7A.570, 3.24.SSD, 3.~A.77A and 3.7A.73D make
revision in rates of con[~ibutions of members as it

deems necessary to provide the benefits for which the
rates for normal contributions are required Io be
calculated. No adjustment shalt be included in the new
totes far time prior to the e[fective date of such
revision.
(Prio[ code § 2904.45.)

3.24.170 Iutarest credited on contribuUans -
Generally.

4Le board shall credit all contributions of
members, retired membe[5 and tYe city, in the
retirement fund, with inre[es[ at the current rate,
compounded a[each Sune 30th and December 31st.
(P~io[ code ¢ 2904.46.)

3.?A180 Interest credited an contributions -
Additbml earnings.

As of done 30th, the board may credit to atl
coN[ibutions held in [he retirement fund such interest
in ersess of the current rate as i[ deems proper in the

light of the eanungs on We retirement Pond during Ne

fiscal year, but not more than the difference between

such ea[nings aM the interest credited az the current

rak to conmibutions during the fiscal year. In the

calculation of benefRS under any mortality table
adopted by Ne board, only the current rate of interest
is allowed on contcibu[ions under this chapter,

(P[iox code § 2904.47.)

3.2A.190 IiearNgs.
A. Tae board may, in its discretion, hold a hearing

for the purpose of determining any question
presented to it involving any cigh~, benefit or
obligation of a person under this chapter. Any
applicant may }ile an application for rehearing of
any application, within Ni~ty days after written
notice of We deterrttination by the retirement
board has been sent by registered mail ro the
applicant or his attorney of [ecord, upon any of

the following grountls:
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1. That the retirement board acted without and
in excess of ifs powers;

2. That Ne order, decision or award was
procured by fraud;

3. That the evidence does not justify the
determina~io~ of the retirement board;

4. That the app]icant has uisiovead rew
evidence mafedai to him wh1c6 he could
noL, wiN seasonable diligence, have
discovered or procureA at tLe hearuig.

H. The determination of the retirement 6oa~d on any
application fot rehearing shall be made within
sixty days after the filing Hereof.

(Prior code $ 2904.48.)

3.24.200 Prohibited financial transactions.
A board member or employee of the boats shall

not, di[ectly or vMi~ectiy:
A. Have any inte[est in the making of any

investinenq oc in Ne game or proftk acening
Ne[ef[om;

B. For himself, or as an agent or partne[ of others,
borrow any funds or deposits of this system, nor
use such funds or deposits in anY ~Me[ except
to make such current and necessary paymeNS as
are authorized by the board;

Q Hecome an indorse+, surety or obligu[ on
inves6nents by the board.

(Prior code § 290433.)

3.1A.230 Direct transfers of eligible rollover
distributions.

A. If, under We provisions of this chapter, a person
becomes entitled m an eligible rollover
distribution, the person may elect to have the
distribution or any portion the~eofpaid directly to
an eligible retirement plan specified by the
person.

B. The election made puesuant to this secriou shat)
be in accordance with terms and wndi[ions
established by Ne boa[d,

C. Upon the exercise of the election by a person
pu[suan[ to this secUoq Ne distribution Prom the
ceGmment fund of Ne amount designated by the
person, oncedist~ibutableunder theprovisions of
Nis chapcex, shall be made in the form of a direct
transfer to the eligible retirement plan so
specified.

D. For the puryases of Nis section, "eligible
rollover distcibu[ion" means a dise[ibution from
[he retirement fund which constitutes an eligible
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rollover dis[rihution N'It11N the meaning of
Sactlon 401 (a)(31)(C) of the Internal Ravenna
Cade.

E. For puryoses of Nls section, "eligible retirement
plan" means a plan which constiNtes an eligible
retirement plan within the meaning of Section
40 i(a)(~I)(D) c` 45= ~~temal Ree'enue Code,

(Ord. 1A814.)

Part 3

EMPLOYEE STATUS AND CONTRIBUTIONS

Sections:

3.7A.25D Employee siaNS change -
Seerefary to notify board.

3.7A.260 Employees to furnish data.
3.24,270 Determination of status questions,
3.?A.28~ AQinsiment oP conlribudons and

payments.

3.24.250 Employee status change -Secretary to
notify board. -

The secrerzry shall give the board as it may
eequire nofiee of the change in staNS of any member,
resulting from t2ansfer, promotion, leave of absence,
resignatioq reinstatement, dismissal or death, and
other pertinent information.
(Prior code § 2904.49.)

3.7A.260 ~pinyees to furnish date.
&ash employee shall Sle with the board Such

informatlon affecting his staNS as a member as the
board may require.
(Ftior code §2904.SOJ

3.1A.270 Determination of staNe questions.
If there is disagreement between arry member and

the board with respect to fhe length of service,
compensation or age of any member, or if any
member refuses or fails to give the boa[d e statement
of ttis city service, compensation or age, the board
shall hold a hearing, and upon the basis of available
testimony and available records, detexminesuchiength
ofservice, compensation or age.
(Prior code § 29D4.51.)
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3.24180 Adjustwent oP contributions and
payments.

If more or less than the correct amount of
contribution required of members of the city is paid,
p[oper adjustment shall be made in connection with
subsequent payments, or such adjustlnents may be
made by direct cas ~ psymen's between the mem6c- o:
Ne city and the board. Adjustrnen[s to coxrec[ any
other errors in payments ro or 6y the hoard may he
made in the same manner.
(Prior code § 2904.52.)

Par[ 4

RET1ItEMENT FO[~Tll

Sections:

3.24.300 Continua4on of federated
employees' retirement tlund.

3.24.330 Control and edmluishatian.
3.24.320 Cus[odian of retirement Pond -

Payment.
3.24.330 Deposit of Punds.
3.24.340 Earnings from funds.
3.24.350 Investment of funds • Conditiops

and restrlcHons.
3.24.355 Security loan agreements.
3.24.360 luvestmeut of funds - Delegation

of authority.
3.24.370 Investment cauuseliug

Restrictions.
3.24.380 Redepositing oP unclaimed

payments..

3.24.300 Continuation of federated employees'
retirement Nnd.

The "San TosB federated employees' retirement
fund," in Ne city [ieasury is condoned in eXistence.
(Riot code § 2904.53.)

3.24.310- Conlro] and edminisiretion.
17te board has exclusive control of the

administration and inveshnent of tfie retirement fund.
(Pciar code $ 2904.54.)

334.320 Custodian of retirement iLnd -
Payme¢t.

A. Except as provided in subsection B., the city
director of finance is the sole custodian of Ne
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retirement fund, subject io the exclusive control
of the hoard as to administration and investment.
Ail payments from the fund shall be made in the
manner required for the disbursement of other
public funds, but only upon authorization of the
board.

H. TF.e board may enter ste contractual
arrangements with California banks or with
national banking associations to provide master
custody services with respect to the assets of the
retieement fund. Such contracts shall be entered
into in Ne name of the board of administration
for the fedeea[ed city employees cetiremen[
system.

(Prior code § 2904.55; Ord. 25092.)

3.24.330 Deposit oP tllnds.
The board shall deposit, to the credit of the

retirement Pond, all amounts received by it under this
chapter in the city Veasury or in such wstodial
accounts as are established with the custodian bank,
(Prior code § 2904.57; Ord. 25092.)

3.24.340 EerWngs from funds.
Interest earned on any cash deposit in a Sand by

t}lE [[E26u2Et aild inCOme on 0th¢[ 35S¢tS c0➢SIiN~ipg

a pari of the fund shall be credited to tree Cund as
eeceived. Inwme of whatever nature earned on the
relicement Cund during my fiscal year in excess of the
interest credited ro convibuHons during that year shall
be retained in the fund as a reserve against
deficiencies in interest earned in other years, losses
under investrnente, and other contingencies. The
hoa[d, however, may apply W reduce Ne book value
of severities purchased, of ell or part of the excess of
the proceeds of the sale of securities over the book
value of the secuci~ies sold:
A. If the purchase of securities is made with those

proceeds; and
B. if the teems of boN secueities f[om the date of

sale or purchase, as the case may be, ro the
respective dates ofmamrity do not differ by more
than three years.

(Prior code § 2904.Sfi.)

3.24.350 Investment offunds - Cunditious and
restrictions.

Ttie board shall invest and reinvest the moneys in
the retirement fund in accordance. with the following
standards:
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A. The assets of the reticemen[ plan are trust funds
and shall be held fo[ the exGusive purposes of
providing benefits to members of the plan and
Weir beneficiaries and defraying seasonable
expenses of administering 9ie system.

B. Tne board shall discharge ins duties wiN respect
ro the system solely in the interest of, and fo: LSe
exclusive puryoses of providing benefits to,
members of We system and their beneficiaries,
minimizing city and member contributions to the
retirement fund, end defraying reasonable
expenses of administering the system. Tne
board's duty to the members and their
beneficiaries shall takeprecedence over any other
duty,

C. 'the board shall discharge its duties with the care,
skill, prudence and diligence under the
circumstances then prevailing that a prudent
person acting in a like capacity and familial with
these matters woWd use in the conduct of an
ente~p~ise of like character and with like aims.

D. The board shed diversify the imestmenis of the
system so ns to minimize We risk of toss and to
maximi~z the rate of reNrn, uNess under ehe
cire~mafBnces it is clearly pmden[ not ro do so.

(Prior code $ 2904.58; Ords. 19988, 21144, 21606,
22509, 23559, 25092.)

3.24.355 Securlry loan agreements.
A. The retirement board may enee~ inro contractual

aaangemenis with broker-dealers and with banks
for such broker-dealers of banks to provide
suuritylending services pursuant tosecuxity loan
agreements on such conditions, consistent with
this section, as the board may determine.

B. Foy the purposes of this seelion, "security loan
agreement" and "ma~kepble securities" shall be
defined as follows:
1. "Security loan agreement" means a written

contract whereby a legal owneq the lendeq
agrees to lend specific marketable coryorate
or government securities for a period not ro
exceed one year. The lender retains Ne right
to collect from the borrower all dividends,
interest, premiums, rights, and any other
dishibutians to which the lender would
otl~erwise Dave been entitled. The lender
waives the right to vote the securities during
the term of Q~e loan.

2. "Marketable securities" means securities
that ate Freely traded on recognized
emhanges or market places.
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C. Any contcacNal a«angements entered into
pursuant to this section shall [equire all of the
fnliowiug:
L The lender may tem~ina[e the security loan

agreement upon no[ mare than five business
days' notice as agreed and [he borrower may
tzrrttinate'Sa security losn agreement upon
no[ less than two business days' notice as
agreed.

2. The borrower shall provide collateral to the
lender in a form approved by the board, and
shall 6e in an amount equal to at leas[ one
hundred nvo percent of [he market value of
the loaned secu~itiu as agreed.

3. Daily monitoring of the market value of Ne
loaned securities.

4. Payment by the borrower of additional
colln[eral on a dairy basis, oc at such times
as the value of the loaned securities
increases, roagreed-upon ratios, but in no
event shall fhe amount of We collateral be
less titan the market value of the loaned
suurities.

5. Maintenance of detailed records of ail
security loans.

6. Development of controls and reports m
monitor the conduct of the transactions.

7. Publication of the net results of the security
loan ttansactions separate from the results of
other investrnent activities.

(Ords. 21865, ?A690J

3.24.360 Investment of foods - Delegatlon of
auWoNty.

Without limiting the auft~ority of the board itse]f
to invest and reimes[ the moneys of the retirement
fund as provided in Section 3.7A.350, the board may
adapt an investment resolution or cuolu[ions
containing detailed guidelines, consistwt with Section
3.24350. WhJe the cesolufion ar resolutions are in
effect, investrnents wnsis[ent with such guidelines
may he made by an officer of We board, an officer or
employee of the city, or a qualified inves[mentadvisoc
who has entered into a wnhactual aaangemen(
pursuant m Section 3.?A370, provided ghat such
officer, employee or advisor has been delegffied such
authociry by the board and such officer, employee or
advisor has keen designated by name in the inveshnent
resolution or cesolufions. Any transactions made
pursuant to the foregoing ptovislons of this section
shall be reported monNty m the board by the person
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or persons to whom ttie hoard has delegated such
auNoeity.
(Prior code § 2904.59; Oids. 20116, 21077, 21304,
23559, 25092,)

3.24370 Iovestl¢eut counseling - Restrictions.
.9. 17ie board map enter into contiacNal

arrangements with any person or persons or
association o~ associations, who meet the
requirements of subsection B. or C., to provide
counsel to the board with respect io Ne board's
policies of investing and reinvuting of moneys in
the retimment (and. Such contracts shaft be
entered into in the name of the board of
administration for the federated city employees
retirement system.

B. Any pe[son or assxiation who provides services
to fhe board with regard to financial sacu[ities:
i. Shall be a person or association whose

p~incipel business consisk of investrnent
counseling services; and

2. Shall be registered as an investment advise[
under such laws as may cequi~e such
registration.

C. With respect ro real estate advisors, the board
shall enter into con[racwal ar[angements only
with persons or associations whose principal
officers are engaged in We business of advising
and evaluating commercial, indushial or
residential reel estate investrnents, mortgage
banking, or property management, and which are
duly licensed to perform real estate advisor
services in the ju[isdiction where the real
property is located.

(Prior wde § 2904.60a; Otds. 25092, 25641.)

3.?A.380 Redepositing of unclaimed payments.
Notwithstanding any provision in lltis chapter or

any oNer ordinance ro the conl[ary, whenever any
check drawn against the retirement fund in payment of
accumulated contributions of benefits remains
unclaimed, or the claimant cannot be found, the
pruceeds of such check shall be redeposited in the
ectirement Nnd and held foz the claimant wiNout
further acemnutation of interest, and such xedeposit
shell not ope~ale to [einsUie the membership of tl~e
claimant in this system. if such prweeds, whether
herotofoie or he~eaRer redeposited, are mt claimed
within four years after the date of redeposit, they shall
raver[ 10 and become a part of the accumulated
contributions of the city, held in the te[iremen[ fund to
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meet the liabilities of the city on account of current
services. The board may at any time after reversion of
proceeds ro the city, and upun receipt of proper
information satisfactory ro it, ~emm such proceeds so
held for the city to the credit of the claimant, to be
administered in the manner provided under this
system.
(Prior code § 2904.60; Ocd. 25092.)

Part 5

RECORDS AND REPORTS

Sections:

3.24.400 Records and accounts
Information requUed.

3.21.430 Financial atstemeuts.
3.24.420 Amual reports.

324.400 Records and accounts - InformeHou
required.

In addition ro other records and accounts, fhe
board shall keep such records and accounts as may be
necessary to show of any time:
A. The[o~al accumulated conMhutions ofinemfiecs;
B. The total accumulateA contributions of retired

members leas the annuity payments made to such
members;

C. The accumula[ed cont[ibu[ions oflhe city held for
the benefit of members on account of cuaent
service;

D. All other accumulated conttibutions of the city,
which shall include [he amounts available to meet
the obligation of the city on account of benefits
tl~at trove been granted ro retired employees and
on accuunc of prior service of members.

(Prior code § 2904.61.)

3.24.410 Finaucialstalements.
The board shall cause [o be issued, as of the date

of the investigation and valuation made pursuant to
Section 3.7A.160, a financial statement showing en
acNaria] vaWation of tLe assets aid liubililies of ~~is
system and a statement as to the accumulated cash and
xcuri~ies in lUe retirement fund as certified by the
auditor. The board shall include in tl~e statement,
which shall be issued as of the end of each fiscal yea[,
other than the yea[ of the investigation, assets and
liabilities resulting from current and prior service, in
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amounts equal oNy io accumulated contributions held
on account of such service.
(Prior code § 2904.62.)

3.24.420 Amua] reports.
As soon as practicaUle after tl~e close of each

fiscal yeaq the board shall file with the city wuncii a
tepo[t of ils work for such fiscal year, and Nye board
shall make the report available [o any member who
requests it. Among other things, the cepo[t shall
contain eecommendations for o[ against changes in [he
retirement system.
(Pdoc coda § 2904.63.)

Part 6

1Y]ENiB~RSHIP

Sections:

3.24.450 Continuance ofinemberstip.
3.24.460 Conditions of membership.
3.24.470 Excliislons from membersLip -

Generally.
3.24.480 Parblime employees excluded with

exceptions,
3.1A.490 City manager excluded - Ciry

audiror excluded with axceptlons.
3.1A.500 Termivatiou oFmembership.
3.24.510 Election to aLLow accumulated

cmUi6utioas to remain Sn fund -
Procedures.

3,24.450 Continuance of membership.
All members of the retirement system

immediately prior to the time this chapter became
operative continue to 6e members of this system.
(Prior code § 2904.64.)

3.24.460 Conditions of membership.
Every olhe~ employee who is not excluded by the

following sections becomes a member of the
retirement system upon entry or reentry into city
service.
(P[io[ code § 2904.65.)

3.1A.470 Exciusio~u from membersBip
Generally.

A. Tne following persons are hereby excluded from
membership in this system:
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1. The mayor and each member of the city
council;

2. Each member of a city board or commission
who holds no othe[ city offire ox position of
employment which qualifins him for
membership in This system;

3. Persons tempo[arily empbyed pursuant to
the provisions of subparagraph (4) of
subsection (a) of Section 1 l Ol of the Chanec
of the city to make or conduct a special
inquiry, investigation, examination or
installation, or to render professional,
scientific or technical services of an
occasional oe exceptional character;

4. Personsemployed pu[suan[to ~heprovisions
of subparagraph (5) of suUsection (a) of
Swoon 7101 of ~ha Charter of the city in the
event of an emergency to perform services
required because of and during such.
emergency;

5. Each volunteer mamba[ of any police, fire
of civil defense force or organization Who
holds no oehex city office oc position of
employment which qualifies him fa[
membership in phis system;

6. Persons employed or whose servicesaze. ..
contracted for pursuant to any tcansfe[,
consolidation or coN[acl mentioned or
~efe[red Io in Section I ]09 of the Charter of
the city;

7. Persons employed pu[suant to Sec[ion 1110
of the ChaRex of the city;

8. Each person employed or paid on a part-
time, per diem, per hoot or any basis other
than a monthly basis, uNess he is a member
by vith~e of the provisions of Section
3.2!.480;

9. Persons employed pursuant to any relief oc
anti-poverty program primarily Poc ehe
purpose of 6~ving relief or aid to such
persons;

1D. Persons who are members of any police,fire
o~ o~ltec retirement or pension system, other
than ti~is system or et~e Fedecat Socisl
Sew~ity System or any other frde~al
~e[iremenl system supported in whole oc in
pact by Nnds of the United States, any state
government or political subdivision thereof,
the city oc any other municipal corporation,
who are receiving orate entitled to c[edi[ in
such other system for service rendered to the
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city; provided, however, [hat notf~ing contained
in ihls subdlvisiov 10 shall be deemed to prohibit
any such person from becoming a member of this
retirement system after he has ceased being a
member of the ahovemenlioned police, fire or
other retirement or pension system if he should
thereafter otherwise qualify far membership.

B.' Foi puryoses ofihie section, persons who merely
are receiving pensions or rofi~ement allowances
or other payments, from any source whatever, on
account of service rendered to an employes other
than Ne ciTy while they were not in the service of
[he city are not, because of such receipt,
members of any other retirement or pension
system.

(Prior code § 2904.66.)

3.7A.480 Parbtime employees excluded wtth
exceptions.

An employee serving on a part-time basis is
excluded @om this system unless:
A. He becomes a member prior to the time this

chapter becomes efkctive and continues to be a
member by reason of Section 3.1A.450;

B. His employment u regular and continuous and in
the opinion of the board will extend for more
Ulan one year, and requires service for at least
one-half the time of employees serving on a fuli-
time basis; or

C. Unless he is a member at the time he commences
to sere on spar[-time basis.

(Prior code g 2904.68.)

3.24.490 Clty manager excluded - qTy auditor
excluded with exceptions.

A. 7rie city manager is excluded from membe~aFip
in this system.

B. I. The city auditor is excludeA from membership
in Wis system uNess he files or has atleedy filed
with [he board an election in writing to become e
member. He may make such election at any tune
during his employment by tt~e city.
2. If he elecCS to become a member, he shall

make conttibuNons to this system in the
amount which he would have contxibuced
had he not been so excluded, plus interest
which would have been credited on such
contrihutions. If he affinnativeiy exercises
the option:
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a. He shall receive credit for prior service,
from Ne date of his ticst exclusioq in the
same manner as if he had not been
excluded; and

b. The conttiWtio~u of the city because of
his membership shall be the same as they
would hate been had he not bees
excluded; end

c. His race ofcomribution shall be based on
the nearest age at the time he 5rst was
excluded.

(Prior code § 2904.69)

3.24.500 Termination oP membersLip.
A person ceases ro be a member:

A. Upon retirement;
B. If he is credited with less than twenty years of

city service, or with less than five hundred
dollars in accumulated contributions, or with a
greater amount end has not elected ro allow it to
remain in the retirement fund, and renders less
than five years of service in any period of ten
consecutive years.

C. [f he is paid more than one-fourth of his nom~al
contributions. For the purpose of Wis subsection
C, deposit in the United Sates mail of a wartent

- drawn in favor of a member, addressed to the
Is[es[ address of the member on file in the office
of phis system, conatiNlespayment to the member
of the amounts for which the warrant is drawn.

(Prior code § 2904.70.)

3.24.510 Election to allow accumulated
eantrlbullons to remain in fUod -
Procedures,

A. AnY other provisions in this chapter ro the
contrary notwithstanding, if the city service of a
member is discontinued by reason of resignation
o[ discharge, or by [eason of layoff or leave of
absence deemed by the board to have iesutted in
permaneniducontinuance (and i~such case, as of
the date of the derotmination by the board that the
discontinuance is permanent), or if the disability
retirement of a member is followed by cessation
of the disability and by cancellation of the
disability allowance, but the member does nod
reenter city service, and the amount of his
accumulaced convibutions sending to his credit
nt that time is five hundred dollars or mare, he
shall have the right to elect, not later than ninety
days after fhe dale upon which notice of said
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right is mailed by this system ro Ne mcmbei s Aftcr the qualification of such member for
latest address on 6fe in the office o[ q~is system, retirement by reason of age or disability, he shall
whether to allow ail or par[ @ut in no even[ less 6e entitled [o receive a retirement allowance
than five hundred dollars) of his accumulated based upon [he amount of his aceomulated

- contributions to remain in the ce~irement fund. conicibutions and service standing to his credi[at
'. Failure ro make such election shall be deemed an the time of retirement and on Ne employee
'' isevocable election m withdraai his ace~_mulated co~:tributions he!d fer him and calculated in flee

cout[ibutions uNess the member is entitled ro be same mamer as for oNer members, except Nat
credited wiN hventy years of service. An election the provisions in this chap[ec for minimum
ro allow all or pa[[ of one's accumulated service and disability tetixement allowances do
contribution to remain in We retiremwt Cund may not apply [o Aim unless he meets such minimum
6e revoked at any time as [o all the contributions service requirements. Upon the deaN of such a
allowed to remain in the fund, or as to any part member prior to retirement under this section,
of them in excess of five hundred doila~s; and all such death benefits as may be payable under
rontributions covered by such revocation may Section 324200D of this chapter shall be
then 6e withdrawn. Upon witLdcawal of any computed upo¢ We basis of his average annual
accumulated contribu~ious, the member compensation ea[nable for the year preceding the
withdrawing the same shall lose, and shall not 6e date of termination of the service for which he is
entitled ro, any credit for any service on acco~mt entilletl to credit; multiplied by the yeazs of city
of which such withdrawn contributions has service prior ro such lemiination not to exceed
the[erofore been paid into the retirement Pond. In six.
determining ~e service for which a member is no (Prior code § 2904.71.)
Iongai entitled to credit upon withdrawal of all or
par[ of his wn[ri6utions, the withdrawn
wnhibu[ions shall be deemed to have been paid Yart 7
into Ore retirement fund on account of the latest -
service rendered by the member m the city, ar ou MEPoffiER CONTRIItITf10N5
account of his earliest service if so eequested by
the member at the time he withd[aws such Sections:
conttibulions.

B. A member may at any time, if he so elects, 3.24.550 Normal rate of monthly
voluntarily relinquish such sight as he may have contribulio¢s.
to be credited fox service during such periods of 3.24.560 Appltcabillry ]imitation.
time as may be designaced by him, without 314.570 Normal contributions-Rate.
withdrawing any conttibutions paid by him 3.24.580 Narmai contributlons- Initial rate.
because of such service, provided he retains 3.?A.590 Additional contdbvlious.
credit for not less than (ve years of continuous 3,29.600 Amuity to 6e acNarial equivaleul
service; and in such event, iu determining his of accumulated wntrl6uHous.
eligibility for m the amount of any benefits to 3.24.630 Remm oP contributions-
which he may become entitled, he shall be given Conditions.
no creAit for any service so relinquishetl by him, 3.24.620 Reluru oI contributions
antl any contributions lefr iu the fiord which were Payment.
made because of tie service far which he has 3.24.630 Contrlbutlons upon reentry into
relinquished credit shall be created as additiouat system.
contributions made pursuant to Sution 3.?A.590 3.?A.640 board may wifLhold accuwulated
of lAis code. normal cautributions.

C. A mamba[ whose membership continues under 3.7A.650 Redepasit aP withdrawn
this section is subject ro tie same agc and conttibutlons.
disability requirements as apply [o othermembers 3.1A.660 Normal rate oP contrihuUons
tot service of for disability reCvement but he is Pollowiug redeposil.
no[ subject to a minimum service requirement. 3.24.fi70 ~ffec[ of reentering system without

redepos(ting.

125



§ 3.24.550 SAN JOSE CODE

3.7A.550 Normal rate of mouthly contributions.
All mem6ets of the system shall be required ro

make normal monthly contributions [o the system.'Lhe
normal monthly con[~ibution which shall be required
of a member for each month Bom and afre[ Iuly I,
1991, shall be a percentage of the compensation
earned by him in such month. Said percentage, for
normal contribution purposes, shall be die same far all
members, regardless of their age or sex. Said
percentage is hereinafter referred to as the member's
"norn~al rate of monthly contribution."
(Prior code § 29D4.72.)

3.24.560 Applicability limitation.
On end after the effective date of Nis section, the

provisions of this Par[ 7 shall no longer apply m any
person to whom the provisions of Pact 8 of Chapter
3.1A thereafter H. apply.
(Prior code § 2904,83a.)

3.24.570 Normal contriLutions -Rate.
The normal rare ofmonthly contribution required

of a member on or after Iuly I, 1971, or on or afree
the dale he enters the system if he enters after July i,
1971, shall be such Oiat the amount of normal monthly
eo~[ributions paid by him, when added to all normal
monthly contributions paid by ocher members of the
system for the same period, will be su~cienl to pay
3/Ilths of the cost of all pensions and other benefits
which are or will become payable to members on
account of waent service rendered 6y members on
aM after July 1, 1971; provided antl euepting,
howeveq that whenever a normal rate of monthly
contribution for members is adopted o~ from time to
time emended, the new or amended rate shall not
include any amount designed to thereafter recover
@om members or return to membe[s the difference
bettveen the amount of w[mei contributions therefore
actually required ofinembers and any greater oe lesser
amount which, because of amendmenLS to the system
changing ehe time at which members may retire, or
changing the benefits members will receive, or as a
result of experience under the system, said members
would have tlteretofore been required to pay in older
w make their normal contributions eyual [0 3/llths of
the cast of sIl pensions and other benefits which ace oc
will become payable to members on account ofcurrent
service rendered prior to the effective dace of [he new
or amended rate.
(Prior code § 2904.73.)
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3.24.580 Normal conlri6utions- Initial rate.
A. Until amended or revised by the board in

accordance with Section 3,24.170, the normal
rate ofmonNly contribufion required ofinemhers
on and after July i, 1971, shall be Nree and
eighty-five orte-hundredNs percent of earned
compeneatton.

S. The normal rare ofmonthly contribution set fonts
in this section is based on the imeres[ and
mortality tables used by this wtiremen[ system on
July 1, 1971, and subject to other provisions of
this part, shalt be adjusted by the boa[d from time
to time, in accordance with We provisions of
Section 3.24.170.

(Prior code § 2904]3aJ -

3.24.590 Additiaual contributions.
Subject to rules prescribed by Jhe board, any

member may elect to make wntributions in excess of
his normal contributions fox Ne purpose of providing
additional benePrts. The exercise of this p[ivilege by a
member does not require the city to make any
additional contributlona. Upon application, tie board
shall famish information concerning tie nature and
amount of additional tenefits to be obtained from
additional contributions.
(Prior code $ 2904.77 J

3.24.600 Amulty to be acNerial equivalent oP
accumulated contributions.

The acNal amount of annuity receivable by a
member upon retirement shall be the nctua[ial
equivalent of his accumulated contrihu[ions.
(Prior code § 2904.76.)

3.24.610 Return of contribnttous - CaudiNous.
A member who, because of his employment by

the city, is required a become a member of any other
retirement system supported in whole or in part by
public Cunds shall, with respect to his right to
withdraw his accumula[edcontributions, beconsidered
as permanently separated from city service.
(Riot code § 2904.78.)

3.1A.620 Ret~ru of cmtribulions - Payment.
If the city service or membership herein of a

member is discontinued, except by death on acewn[
of which a death benefit is payable or by tetiremen[,
he shall, six months aRer date of discontinuance,
termination or resignation, be paid such par[ of his
accumulaud conlributinns as he demands, except that
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if he is credited with less khan five hundred dollars in
acwmuiated con[ribulions, or with a greater amount,
and has not elected to allow it (o remain in the
retirement Cund and, in the opinion of Ne board, is
permanently separated from city service by reason of
such discontinuance, he shalt be paid (or@wiN all oT
his accumulated connibuiions.
(Prior code 3.7A.fi60 § 290499.)

3.24.630 Contributions upon reentry into
system.

Upon a membe['a reentry into the refirement
system on and aHet 7aly 1, 197], a[ reinstatement

I. from service or disability retirement, his normal rate
of monthly contribution shall be Uie same as that of
other members
(Pdoc code § 2904.74.)

3.1A.640 Board may witlil~old accumulated
normal contributions.

7Yie boartl may withhold, for not more than one
year after a member last rendered city service, all or
part of his accumulateA nn~mal contributions if after a
previousdisconlinuanceofciryservice hewithdrew all
or a part of his accumulated noemai con[eibutions and
failed [o redeposit such withdrawn amount in the
retirement fund.
(Prior code § 2904.80.)

3.7A.659 Redeposit of wit6drewn contributions.
A member may redeposit in the m[irement Pond,

in one sum or in not to exceed thirty-six monthly o[
sevenTy-two semimonthly paymenLS:
A. An amount equal ro the accumWated

com~ibutiona that he has withdrawn at one or
more rermina[ions of service, but in reverse
chronological order in which they accused, and
subject to minimumpayments fixed by the hoard;
and

B. An amount equal ro additional interest whicL
would have been credited ro his account a[ the
date of the election, had such contributions not
been withdrawn; and

C. Tf he elects [o redeposit in other than one sum,
interest on the unpaid balance of the amount
payable to the retirementfimd, beginning on ~~e
date of such electlon, at the rate of interest
currently being used from time to time under ̀ he
system.

(Prior code § 2904.81.)

1RSEQUENT TO 7i1LY 1, 1951 § 314.670

3.24.660 Normal rate of contributions following
redeposit.

If upon a member's reentry into the system on or
aRec Suly 1, 1971, he [edeposils his accumulated
contributions, his membership is the same as if it were
unbroken by such termination. His normal rate of
mon' :Iy contribution fc::~NCe years shall be the same
as That of other members.
(Prior Cade Q 2904.82.)
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314.670 ERect of reentering system without
redepositing.

Upon teente[ing this system on or after July I,
1971, after a termination of his membe[ship, if a
member fails to elect within not more than thirty days
after the date upon which notice of the right to
zedeposil is mailed by this system to the member's
latest address on file in fhe office Of this system, to
make, or having so elected, subsequertly does not
make such redeposi[, he ieen[ers as a new member
without credit for any service except the service
rendered before he first became a member, credited ro
him before temtinafion, and his normal rate of
monthly contci6ution for (uNre years is the same as
that of other members.
(Prior code § 2904.83.)

Port 8

lvIENIDER CONTRIBUTIONS AFTER
EFFECTIVE DATC

Sections:

3.24.700 ApplicaHility of Parf 8 provisions.
324.710 Normal rate ofmonthly

contrlbudons.
3.24.720 Normal eoutri6utions - Initial rate.
3.24.730 Normal wntri6utions-Rate.
3.24.740 Addifional contdbueons,
3.24.750 Contrib~tfous on reentry into the

system.
3.?A.760 Amuity W be actuarial equivalent

oP accumWated conlri6utions.
3.24.770 Return of cuntrSbutions on joining

other system.
3.24.780 When board mny wltLhold_

accumulated normal contri6utlons.



§ 3.7A.700 SAN JOSE CODE

3.24.7YD Redeposit oP wit6drawu
contributions.

3.24.800 Normal rate of contributions
foLLowiug redeposit.

3.24.810 EfFect of reentering system without
redepos3tiug.

3.24.700 ApplieabiliTy of Part 8 provisions.
A. 17te provisions of this pan shall govern and be

applicable only on and after the effecrive date of
this part, and shall then apply only to the
following memhers of the retirement system, and
to contributions required of them after the
effective date of Nis pact, as follows:
1, All persons who become members of ttie

retirement system on of aRet the effecfive
date of this part, excepting pereans wha on
We effective date of Nis par[ are on service
retirement or disability retirement underthis
system who may subsequently be reinstated
from such teCvemenq

2. Poch peaon who became a member of the
retirement system p[ior to the effective date
of this part and is such a mem6et on said
effective date if such person is given the
option specified in Section 324.7560, and
exercises Such option in the manner and
within the tlme specified in Section
3.?A1570;

B. Any person who became a member of the
ceticement syscem p[ioi to the effecrive date of
this Part 8, and such member's cont[ibutions,
shall continue ro be governed 6y the provisions of
Part 7 of this chapter and not by the provisions of
Nis Part 8, if he is not given the option spuiPed
in Section 3.21.1560, or if he is given such
option but refuses o[ fails to exercise [he same in
the manner and within the time apeclfied iv
Segian 3.1A,1570.

(Prior code § 2904.83h.)

3.24.710 Normal rate of monthly contri6u[ions.
All members of the system to whom Nis Part 8

applies shall be ~equimd to make normal montkily
co~tcibutions to the system. The mrmal monthty
conttibu[ion which shall he required of a member for
each month from and afrec July 1, 1971, shall be a
percentage of the compensation earned by hun in such
monN. Said pe[centage is hereinafter refer[ed to as
the member's "normal rate of monthly contribution."
(Prior code § 2904.83iJ
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324.720 Normal con[ribuNons - Initial rate.
A. Until amended of revised by the 6oazd in

accordance with Section 3.24.160, the normal
rate of monthly comcibution required of members
on and aker July I, 1971 shalt be N[ee and eigh[-
five onchuntlredihs peice~t of earned
compens2tion.

B. The normal rate of monthly contiibu[ion set forth
in this section is based on [he interest and
mortality tables used by tM1is retirement system on
July 1, 1971, and, subject to other provisions of
this part, shall be adjusted by the board from time
to time, in accortlance wide Ne provisions of
Section 3,ZA.160 of this code.

(Ptio[ code § 2904.83k.)

3.7A.730 Normal contNAuUans - Itete.
For each member of the system [o whom the

provisions of this part apply, the normal tare of
monthly contribution required on or 3.7A.750 after
luty 1, 1971, o~ on or after the date he enters the
system if he enters aRer Juty 1, 1971, shall be such
that the amount of normal montlily contribution paid
by him' when atlded ro all normal monthly
conrcibutions paid by other members of the system for
the same period, will be sufficient-ro pay 3fllfhs of
the cost of all pensions and other benefits which are or
will become payable to members on account of cu[rent
service rendered by members on and after July 1,
1971; provided and ezcep~ing, however, that
whenever a normal rate of montfily conhibution for
members is adopted or from time ro tune amended, [he
new or amended rate shall not inc]ude any amount
designed ro thereafter recover from members oc return
ro memhe~s the difference between the amount of
norms] co~~tibutions theretofore actually required of
members and any greater. o[ lesser amount which,
because of amendments to the system changing Ne
time a[ which membe[s may re[ve, or changing the
benefits members wi➢ receive, or as a result of
experience unde[ the system, said members world
have theretofore been required w pay in order m make
their normal contributions eq~a] 3!l lths of the cos[ of
all pensions and other benefits which are or will
become payable ro members nn account of cuaent
service rendered prior to the effective date of the new
or amended rate.
(Piioi wde § 2904.83j.)
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324.740 Additional mu[ribugons.
Subject to roles prescribed by the board, any

member may etut to make coniribmions fnr Ne
purpose ofproviding additional henefits. The exercise
offfiisprivilege byamember does no[require the city
ro make any adtlitional contributions. Upon
application, the board shall Pomish informxtiar
concerning the naNre and amount of edditio~tal
benefits to be obtained from additional conhibutions.
(Pciox code ¢ 2904.83oJ

3.24950 Cwtributions on reentry into the
system.

Upon a member's reentry nn or after July 1,
1971, into the retirement system a(reinsNetement from
service or disability re[icement, his normal rate of
monthly contribution shall be the same as ghat of other
members.
(Prior code § 2904.831.)

3.24.760 Annuity l0 6e acNarial equivalent of
accumulated eontributions.

The acNal amwnt of annuity ceceivab7e by a
member upon retirement short be the actuarial
equivalent of his accumulated contributions.
(Prior code § 2904.36n.)

3.24.770 Reluru of mniribu8ons on Joining
other system.

A member who, because of his employment by
the city is required to buome a member of any other
retirement system supported in whale or in part by
publle funds, shatl, with respect ro his right ro
withdraw his accumulated conUibutions, 6e considered
as pe=manenHy sepaeared from city service.
(Prior code ¢ 2904.83p.)

3.24.78D When board may withhold
acwmulated normal contr{butlons.

Anything in Section 3.24.510 to the contrary
notwiNslanding, Ne board may withhold, fot not
more than one year after a member last rendered city
service, all or part of his acwmulated normal
contributions if after a previous discominuance of city
service he withdrew a0 of par[ of his accumulated
normal contributlons and failed to redeposit such
withdrawn amount in the retirement fund.
(Prior code § 2904.83q.) -
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324.790 Redeposit of withdranv contributions.
A member to wham this part applies may

redeposit iii the retirement fiord, in one sum or in no[
to exceed thirty-six monNly ar seventy-two
semimonlhiy payments:
A. An amount equal ro the accumulated

contctations that he has withdrawn at one or
more terminations of service, but in reverse
chronological order in which Ney occurred, and
subject ~o minimum payments fixed by the board;
and

B. An amount equal to additional interest which
would have Veen credited to his account at the
date of the election, hed such contribution not
been withdrawn; and

C If he elects to cedeposit in oNer than one sum,
interest on the unpaid balance of the amount
payable to Ne retirement fund, beginning on iM1e
date of such election, at the rate of imeresl
currengy being used from time to time under Ne
system.

(Peior code § 29~4.83~ J

3.24.800 NormTl rate oP contributions following
redeposif.

I(, upun a memhePs reentry into the sysmm on oe
aker July 1, 1971, a member redeposits his
accumutated nonnai contributions, his membership is
the same as if it were unbroken by such termination.
His normal rate of monthly contribution for fuNre
years shall be the same as that of other members.
(Prior coAe § 2904.83s.)

3.24.810 L.YfeM of reentering system without
redepositing.

Upon reentering Nis system on or after July 1,
1971, after a termination of his membership, if a
member fails to elect within not more khan thirty days
after [he date upon which notice of the right to
redeposi[ is mailed by this system to the member's
latest address on file in the office of this system m
make, or having so elected, subsequently does not
make such redeposit, he reenters as a new member
without credit far any service except service rendered
betbre Juty 1, 1951, credit ro him before eermi~ation,
and his normal rate of monNly con[ribufion for fuNre
years is the same as ghat of o~hec members.
(Prior code § 2904.83!.)
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Part 9

PROCEDURE ON CONTRIBUTIONS

Sections:

3 4.850 Baard !a :erHty contdbutiou rates
to auditor.

3.24.860 Coutributlons to be credited to
individual accounts.

3.7A.865 City pick up of member
cmtdbutlons.

3.24.870 EPPect of death benefit upon
contdbullons.

324.SSU Board to certify conldbution rates to
auditor.

The board shall certify to the city auditor Ne
normal and additional +ales of contributions for each
member employed therein.
(Prior code § 2904.84.)

3.24.860 Contdbu8ous to be credited to
individual accounts.

Hach member's contribu[bn deducted and
camitted or o[he~wise paid ro We board shall be
credited by [he board, together with regular interest,
[o an individual accwnt of the member for whom the
contribution was made. Payment of salaries or wages
less such contribution is in Po11 discharge of ail claims
and demands whatsoever for the service rendered by
the members during the period covered by such
payment, except the benefits afforded by this chapter.
(Prior code § 2904.86.)

3.24.865 City pick up of member contributions.
A. For the purposes of this section, can[ributions

"picked up" by Ne city means eonnibutions m
this system which are designated as employee
contributions but arc heated as employer
coukibutions for income tax purposes as
euthorvzd by Section 414(h)(2) of the Intemat
Revenue Code (26 U.S.C.A. 414(h)(2)).

B. Nornithstandit~g any other provision of law, the
city may pickup, for the sole and ]imi[ed puepose
of deferring faxes as authorized by Section
414@)(2) of the Intemai Revenue Code (26
0.5.C.A. 414(h)(2)) a~a season i~so~ of me
California Revenue and Taxation Code, all or a
portion of the contributions required m be paid
by a member of this system. Nothing herein shall
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6e constmed [o mean that any cont~ihutions so
picked up by the city are to be treated as city
contributions for any propose other Nan the sole
and limited purpose specified herein. Any
contributions so picked up by the city shall be
paid Into the retirement (und and shall 6e treated
in tFe refiremenr rynd in the same manner as such
contributions would 6e treated if they had no[
been picked up by the city.

C. Subject m applicable laws relating to meet and
confer requi[ements, the city shall retain the
autl~oiity periodically ro increase, reduce or
el'uninare the pick' up by the city of all or a
portion of the contributions required to be paid
by a mamba[ of Nis system, as authorized by this
section.

(O~U. 22458)

3.21.870 ELfect of deetL benefit upon
contributions.

If a deaN beneflthes become or becomes payable
hefore Ne payment of the total amount the member
elected to pay under any election with rasped [o
normal contributions permitted under this chapteq the
member's Andre compensation, or the service upon
which that total amount was based, as the case may
be, shall be included in tfie compuration of the portion
oP the death benefit which is provided in subsection B
of Section 3.24.2010, and the unpaid balance of the
rotal amount shalt not be paid to Nis system, no[ shall
i[ 6e included in the member's accumulated
contributions which consfiNro a part of the basic death
benefit. Any balance of any such total amount
remaining unpaid a[ the retirement of a member for
either service or disability shall become due and
payable totYhwith, and if not paid, shalt be deducted
from the benefit otherwise payable.
(Prior code § 2904.87.)

Part 10

CITY CONTRIBUTIONS

Sections:

3.24.900 Administrative costs of system.
3.7A.910 Current service contributions -

llesiS~ated.
314.920 Current service contributions

Rate.
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3.24.930 Prior servire contributions -
Designated.

3.24.940 Prior service contributions -Rare.
3.24.950 Contributions for members

entiHed to credit Por service
formerly cretlited to them udder
police and £u~e department
retirement plan.

314.960 Contrihu[ions for members
en[i0ed [o credit under Section
3.24.1090 for service formerly
credited to them under police and
fire department retirement plan.

3.24.980 No credit to city upon withdrawal
of member's accumulated
contributions.

3.24.900 Administrative costs of system.
Ali administeative costs of the retirement system,

u determined and approved by the board, including
staff salaries and indirect Jabot costs, shall be borne
by and paid ftom the retirement Tend. 7't~e payment of
coats of staff salaries and iridvect labor from We
retirement fund shall be wbject to such lunilations on
said costs as may be agreed upon by the city and the
employee organizations [epresenting members of this
system and set forth in the appropriate memoranda of
agreement. Costs for staff sala[ies and indirect Tabor
in excess of said limitations, if any, shall be paid by
the city.
(Prior code § 2904.90; Ocd. 23433.)

3.?A.91D Current service contributions -
Designated.

Prom and after 7uly 1, 1971, the city's current
service rate of contributions shall consist ofthe sum of
nvo rates. The hest rate, hereinafter referred to as the
"normal city curtent service rate," shall be such that
the amount of contributions paid by the. city under
such rate for each momh of w~rent service for which
such rate is unpoud, as compared to the amount of
normal conkibu[ions required of members fo[ each
such month of w[tem service, shall be in the ratio of
eight for the city to three for members. The second
rare, hereinatier referred ro as the "city current
service deficiency rate," shall be such as may be
necessary to make up, aver a period of thirty yeas,
airy existing deficiency in the amounts of normal
current service conttibWions theretofore contributed
by memGers and by the city for the payment of the
cos[ of all pensions and o~het benefits which are m
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will become payable to members on account ofcurrent
service, such deficiencies being those resulting Gom
amendmems ro the system changing the time a[ which
members, may retire, or changing the benefits
members will [eceive, of resulting from experience
under the system. From and afte[ July I, 1977) and
until the amount accumuleted in the retirement Pond
from normal ~ntributions of members and from city
current service con(cibutions becomes not less than the
present value of all amounts fhereaNcr payable from
the retirement fund on account of current service, the
city shall make montllly contributions, fo[ the pucpwe
of making up said deficiencies in current service
contributions, at a "current service deficiency [ate"
estaAlished 6y or pursuant to Ilse provisions of this
Part l0.
(Prior code § 2904.88 J

334.920 Current service conhlbutions -Rate.
From aM after 7uly 1, 1971, and until revised by

the retirement board, tie rate at which tie city shall
make contributions in each moth Por pensions and
other benefits allowable under Nis cefirement system
to members on account of current service shall be
11.04 percent (said rate being the sum of a "normal
city current service rate" of 1030 percent, and a "city
wrcent service deficiency gate" of094 percent) ofthe
aggregate amount of members' compcnsetlon earned
(or of members' compensation earnaLle wiN respect
to members absent on military service, as defined in
Section 3.24.110, wha are themselves contrihuting
pursuant to Section 324.11]0, or for whom
contributions are made by the city puxsuen~ to Section
3,9A.1150, or with respect m members absent by
reasonofservice-connected inJury o[ illness as defined
in Section 3.24.1170 if such members are themselves
contributing pursuant ro Sections 3.1A.1170 and
3.7A.L180 on the basis of compensation eamabie)
during the immediately preceding calendaz month.
Said composite rate of eleven and four one hundredths
percent, and/or the "normal city current service rate,"
and the "city wttent service deficiency rate" of which
it is composed, may be revved by [he retirement
boned from time to time because of or on the basis of
such ecluaiiel or oNer investigations ns it may make
pu~suart[ [o tUe provisions of Section 324.160 of this
code, or because of o[ on the hosts of experience in
this system, or because of or on the basis of such
tables and rates as the board may adopt in accordance
with the provisions of Section 3.24.170 of Oiie code.
(Prior code § 2904.89a.)
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3.24.930 Prior service cou[rihutions -
Desiguated.

There shall 6e paid into the retirement fend, by
contributions of the city, the amounts necessary to pay
all pensions andall oNec benefits allowable under the
retirement system [o members on account of prior
service, and no[ p*e~ided by member's accumulated
prior service contributions. Until the amount
accumula[etl in the retirement fund from contributions
of the city made because of prior service becomes not
less than Ne present valve of all amounts thereafter
payable from tfie retirement Pond nn account of p[ior
service and not provided by memNers' accumulated
prior service contributions, the amount due in eacU
fiscal year to said fund under this section shall be the
amount deterrtuned from time m time by the
reti[ement board, as required to liquidate the
difference between said present value and the Nnds
then on hand ro meet such obligations on account of
prior service, by annual installments from the time of
such determination to a date forty years after fhe firs[
day of July, 1951. Prorste installments may be paid
for the fiscal years in which the forty yeazs begin and
end. During each fiscal year the board shall certify ro
the city auditor the amount due within such year to the
retirement fund nude[ this section on account of prior
service, and the city auditor shell transfer such an
amount to the ceGrement system from the budget
appropriation for Ne then cuecen[ fiscal year.
(friar rate § 2904.59.)

3.24.940 Prior service coutributious -Rate.
From and aftee July 1, 1971, and until revised by

the retiremcn[ boa[d, the isle at which the city shall
make sonnet wntribulions fo[ pensione and other
benefits allowable under this retirement system to
members on account of prior service shall be sixty-
four one-hundcedNS percent of the aggregate amount
of members' compensation earned (or of members'
compensation earnable with rasp act to members absent
on miliury service, as de£ned in Section 324.1100
who ate themselves contributing pursuant to Section
3.7A.1110, or for whom contributions are made
pursuant to Section 3.?A.1150, or with respect to
members absent by reason ofservice-connected injury
or illness, as defined in Sw[ion 3.241 L70; if such
members am themselves contributing pursuant to
Sections 324.1170 and 3.7A.1180 on the basis of
wmpensation earnabie) dining Ne immediatety
preceding fiscal year. Said rate may 6e revised or
changed by the retirement board from time to time
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because of or on the basis of such acNarial or o[Uer
investigations as i[ may make pursuant to Section
3.24.760 of this code, or because of or on the basis of
experience in this system, or because of or on [he
basis of such ta6fes and cafes as the board may adope
in accordance wish the provisions of Section 3.24.170
of Nis coQe.
(Prior code § 2904.896)

3.7A.950 Contributions Por members entitled to
credit For service formerly credited fa
thew under police add Pu'e department
relvement plan.

A. If a membeq pursuant to Section 3.7A.1080,
elects to and becomes entitled to receive credit
under this system far service formerly credited to
hun under a city police or fire department
retirement plan specified in Section 3.24.1080,
the city shall convibute to the retirement fund an
amount equal [o the sum af:
1. An amount which, when added to the sums

transferred and paid into the retirement fund
established by this chapre~ pu[suant to
Section 3.24.1080, wilt equal the amount of
conmibu[ions which such member would
have been [equired to pay under this system
had he 6cen a member of this system from
the date he became a member of the police
and fire departrnent re~iremen[ plan;

2. An amount equal to the contributions which
the city would have been required ro make
[o the meirement find, during We time said
member was x member of the police and fire
department retirement plan, if said member
had then been a member of this sysmm
instead of said police and fire -department
retlremem plan.

B. Contributions required m be made by the city
pursuam to this section shall be made by transfer
and payment into the [etirement fund established
by this chapteq from the retirement fund
established by said police and fire department
~elite~nent fund, of all contributions made by the
city into such police or 5re deparvnentreCvemen[
Pond for of because of such person's membership
in the police and fire retirement plan. if the
amount of moneys so transferred is less khan the
amount requieed to be contributed by the city
under Nis sec[io~, the balance shall6e paid from
other available city Ponds.

(Prior code § 2904.89c.)
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3.24.9C0 ContribuHovs for members entitled to
credit under Section 3.241090 far
service Pormerly credited to them
under police and fve departme¢t
retirement plan.

A. If a member, puceuaot ro Section 3.24.1090,
eieces fo and becomes entitled iv receive creGit
under phis system for service fo+medy credited to
him under e city police or fire departlnent
retirement plan specified in Section 3.7A. 1090,
the city shall contribute to the retirement fmd a
amount equal ro Ne sum of:
1. An amount equal ro fhe contributions which

the city would have been required to make
ro the retirement fund, during the time said
member was a member of the police and Fee
depamnent retiremrnt plan, if said member
had been a member of this system instead of
said police and fire depa[hnent retirement
plan.

B. Conttibutiovs required to be made by the city
pursuant to This section shall be made by the
t~ensfer and payment into the retirement fund
established by this chapter from the retirement
fund established by said police and fire
depactrnent ~etiremenf plan, of all cont~ibu[ions
made by the city into such police and fire
department retirement Pond far o[ because of
such person's membership in the police and fice
departrnent reti[ement plan. [f the amount of
moneys so t~ansfer[ed is less khan [he amount
required to be contributed by the city under this
section, the balance shall be paid ftom oNer
available city IDnds.

(Prior code § 2904.89fJ

3.24.980 No credit to city upon wlt4drawel of
member's accumulated conhibnNous.

if Ne city service of a mamba[ is discontinued by
reason of resignation or discharge, of 6y reeso~ of
layoff or leave of absence deemed by We board ro
have resulted in perme~ent discontinuance (and in
such case, as of the date of the decermination by the
fioard that the discontinuance is permanent), or if the
disability retirement of a member is followed by
cessation of the disability and by cancellation of the
disability allowance, but the member does no[ reenter
city service, and such member withdraws all or part of
his accumulated conUibutions, and interest Neieon,
the city shall not receive a refund of iu contributions
made for such member nor receive a credit for such
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contributions againstoNer co~tiibutions required ro be
made by the city.
(Prior code $ 2904.89(d); Otd. 20276.)

Pert 11

SERVICE

Sections:

3.24.1000 DePmitions.
3.?A1010 Ezclusions fl'om definition of city

service.
3.24.1020 Credit for prior service.
3.24.1030 Computation-Procedure

generally.
3.24.1040 Computation - Certain time

periods excluded.
3.141050 Computatlon-ParbNmesecvice-

Hours.
3.21.1060 ParFtime service - Compensation

earnabte.
3.1A1070 Porbtime service - Credit Por

time worked.
3.1A.1060 Service for which member wes

formerly entitled to credit under
police end Fire department
retirement plan in Chapters 3.32
or 3.36.

3.1A1090 Service Por which member was
farmer(y entitled to credH under
po4ce and Cve department
retirement plan ou or after
February 1, 1962.

3.24.1000 Definitions.
UNess the context otherwise requires, the

definitions set forth in the following subsections
govern the construction of this chapter.
A. `City service." Subjeot to such excWSio~s of

exceptions as are provided for by aubsectian C of
this section, or by other provuions of this
Chapter 3.?A, "city service," as used in phis
chapter means and includes:
1. Service rendered as an offlceror employee

of the city for the city, for compensation,
and olily while he is receiving compensation
born ~Ite city Therefor;

2. Military urvice if and to the extent that a
member is entitled to credit Therefor under
and by virtue of othe[ provisions of this
chapter;
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3. Service tendered as an employee of the
former city of Willow Glen (which city was
consolidated with the city of San Jos€ in
1936), fo[ compensation, and only while he
was receiving compensation fmm' said
foxmet city of Willow Glen Nerefoq
provided, however, that no person who has
been retired prior to the first day of January,
1964, pursuant to the provisions of this
chapter shall receive any increased
retirement allowance by reason of such
service, for any time ghat he was on
retirement prior ro said first day of Sarmary,
1964, but such increased retirement
allowance, ifpayable for such reason, shall
be payable only from and after the said Erst
day of January, 1964.

A. "COminuwa service," as applied ro "prior
service," means all pcioi service regardless of
intermptlons and, as applied ro "current service"
means employment in city service uninterrupted
by a continuous absence of more than three
years. The period for wHich a member receives
credit for service under Section 3.2A.050
subsection 21 while absent on military service
shalt be excluded in calwlating such continuous
absence.

C. "Current service"means all city service rendered
by a member after tune 30, 1951.

D. "Prior service" means a71 city service rendered
6y a member prior ro July 1, 1951.

(Pcioi code $$ 2904.91, 2904.92, 2904.93. 2904.94.
290.1.95.)

3.24.1010 Ekclosions fYom defuutiou of city
service.

"City service," as used in Nis Chapter 3.?A does
not mean, and shall not be deemed to 7ncWde, any of
the following service:
A. Service rendered as mayor or as a member of the

city council;
H. Service rendered es a member of any city board

or commission uNess the person rendering such
service is otherwise employed by the city in en
office or position which qualifies him for
membership in this system acid he is [equiied by
vi~me of his said office oc position to render such
service as a mamba[ of a city hoard or
commission;
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C. Service rendered while temporarily employed
pursuant W the provisions of su6paxag[aph (4) of
subsection (a) of Section 1101 of the Charter of
the city to make or conduct a special inquiry,
investigation, examination or other installation,
or to render professional, scien[iFlc or technical
services of an occasional or nxceptiona!
character;

D. Service rendered whileemployed pursuant to the
provisions of subparagraph (5) of subsection
1101(a) of the Charter of the city, in the event of
an emergency, to perform services required
because of and duci~g such emergency;

E. Services rendered as a volunteer mem6ec of any
police, fire oc civil defense departrnent, or of any
police, fire or civil defense foae ar organization;

F. Service tendered while employed, and service
wntracted for, pursuant ro airy [wnsfer,
consolidation ox coniCec[mentioned or refe[L¢d t0
in Section 1109 of the Charter of the city;

G. Service xendeted while employed pu~s~ant to
Section I I10 of the Charter of the city;

H. Service tendered while employed, and service
paid fot, on a past-time per diem, per hour o~
any basis other than a monthly basis, unless the
person perfocminy such service is a member of
the system at the time he pe[fomi such service by
vtcme of the provisions of Section 3.1A.480;

I. Service rendered while employedpursuenl to any
relief o~ anti-poverty program prLnarily for the
purpose of giving relief of aid to such persons;

J. Except as may be otherwise provided 6y Section
3.7A.1080, service rendered by a person while he
is a member of, or for which he receives or is
entitled ro credit under and by virtue of the
provisions of, any police, fire or oNer ceticement
or pension system, other than [his system or the
federal social security system or any other federal
ceticemen[ system, supported in whole or in part
by the funds of the United States, any state
government ox political subdivision thereof, Ne
city, or any other municipal wrpo[ation, if while
a member (hereof he received or was entitled to
ecedil in such oWei system for such service.

(Prior code § 2904.92a.)
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3,24.10?A Credit far prior service.
Credit for prior service shall be granced co each

person who was a member or was receiving a
retirement allowance on July 1, 1951, or who
becomes a member Hereafter and within three years
aRer said date.
(Prior code § 2904.46.,

3.24.1030 Computation - Procedure generally.
The board shatl credit one year for one thousand

sevenhund[ed chitty-nine hours of service rendered by
any employee in any calendar year. Credit for more
than one year of service shall not be allowed far
service rendered in any calendar year.
(Prior code § 2904.98.)

3.24.1040 Computation - Certain time periods
excluded.

Except as provided for absence on military
service, time during which a member is absent from
city service without compensation shall not be allowed
in computing service.
(Prior code $ 2904.97)

3.?A.1050 Computation - Par4fime service
Haute.

For Ne purpose of calcuiati~g retirement
services, crodit far service for any member who woks
leas than one thousand seven hundred ~hirry-nine hours
in any calendar year shall be based on We ca~io that
the service rendered bears to one thousand seven
hundred thirty-nine hours.
(Prior code § 2904.99.)

3.24.1060 Per4time service - Compensation
earnable.

Pot the puryose of calculating 2tiremen[beneIlts
based on part-time service, except under Sections
3.24.1480 and 3.24.159, compensationeamable shall
be taken as the compensation which would have been
earnable if the employment bad been on a ful4time
basis and the member had worked WII-time.
(Prior code § 2904.100.)

3.24.1070 Par4flme service • Credlt for time
worked.

In determining qualification for retirement and
calculating benefits payable upon death befure
retirement, a year of service shall be credited for each
year during which We member was employed
throughout the year on a parFtime basis and was
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engaged in his duties Ute Poll amount of time he was
required by his employment to be so engaged. Credit
for fractional years shall be granted to the extent of
Ne fraction derived by dividutg the time during which
the member was engaged in hix duties within the year,
by the time he was required by his employment to be
so engzged.
(Prior code $ 290410L)

3.7A.1080 Service far w61ch member was
formerly eutifled to credit under
police and Tve depaclme¢t retirameart
plan in Chapters 3.32 or 3.36.

Subject to t}ie following conditions, asvic[ions,
limitations and other provisions, a member of [his
system who, immediately priorto becoming a member
of this system, was a member of the police and fire
department [etirementplan esrablished or administered
by or pursuant to Chapters 3.32 or 3.36 of this code
shall be entitled ro credit under thisaystem fog service,
if any, fox which he wes entitled m credit under said
police end fire departrnent retirement plan at the time
hie membe[ship lheiein was Ias[ Rmunaced, if all of
the fallowing conditions exist and are saeafied:
A. Such person must have been, immediately prior

to becomting a member of this syscem, a member
of the police and Bre depan6ient plan established
or administered 6y or pursuant to Chapters 3.32
or 3.36 of this code; and

B. Such person musthave held, immcriiakly priorb
becoming a member of this system, a city office
ar position in Ne police or fire department of the
city wLich qualified him far membership in, and
because of which he was a member of the above-
mentioned police and fi[e departlrien[ retirement
plan; and

C. 77ie office or position held by such person in the
police o[ fire departrnent of Ne city immeAiafely
p[ior ro his becoming a member of this system
must have been abolished o[ discontinued, and
the functions and duties thereof, or substantially
fhe same Nnetions and duties, hansfeaed to a
city departrnent or departments other than the
police oe f¢e departrnents; and

D. Such person must have been transferred, e[ Ne
time his ofFice or position in the police or fice
depa~trnent was abolished or discontinued, to a
new office or position in a city department other
than the police or fi[e depacVnent, ro perform
substantially the same functions and duties as he
performed in his former office or position; and
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E. Snch persons abovementioned t~ansfec must have
taken place wiNout any break in service ~ende[ed
by such person, and without such person being
required 6y the civil service regula[ions to take or
pass any civil service examination fur lLe ofEce
or position ro which he was hansfened; and

F. Such person's membership in the above-
mentioned police and fire dcpartrnent reti~emen[
plan must have ceased and terminated as of the
[ime of or immediately prior to his said transfer
ro an office oc position entitling him to
membership in this system; and

G. Such person must not have received or requested
a [eturn of any contcibu[ions paid or made by him
ro said police or fire departrnent retirement plan,
and must not have elected m continue making
contributions to the police and fim depactrnent
retirement plan pursuant to the provisio¢s of
Sections 3.32.0!0, 3,36.1620 or 3.36.1630; and

H. Such person mush have filed with the retirement
board, on or before and no later than the thirtieth
day immediately foilowing the date as of which
his position in the police or fire departrnent is
abolished oc discontinued and he is transferred to
en office of positionentitling hun to memtership
in this system, a written statement, in duplicate,
duly signed by him, wherein he elects to receive
creAit under this system for service far which he
was entitled to c[edit under said police and fire
departrnent plan nt the time his membership
therein was last terminated, and wherein he
consems m and authoruzs the transfer ana
payment inW the retiiemenl fund established by
this Chapte[ 3.?A from the retirement fu¢d
established under the police and fire depa~tmen[
retirement plan of all moneys convibuted by him
to the police and fire departrnent retirement fund,
mgethe~ with interest thereon; and

L A copy of the statement specified in the
immediately preceding subsection H shall have
been transmitted by the mti~ement board to the
board which is charged wiifi the duty of
administering the abovementioned police and fire
departrnent refirement plan of which said person
was formerly a member; and Nece shall have
been transferred to t}ie retirement fund
establisheA under Nis chapter, from the
retlrement fund established under tie last
mentioned police and flee depaztment fund, aIi
moneys comcibuted by said peiso¢ to the
abovementioned police and fire deparunent
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retirement plan, together with imecest ~heieoq
moneys being so transferred being thereafter
deemed [o be normal contributions, or prior
conttibutions where applicable, of said person to
this retirement system for the service ccediced to
him undcc Wis system.

;Prior code $ ?9M92b.)

324.1090 Service for wLich member was
formerly entitled to credit under
poQce and fire department re&ement
plan on or after February 1, 1962.

S7~bject [o the following conditions, res[~ictions,
limitations and oNer provisions, a member of this
system whq prior ro becoming a member of this
system was on or after Fcbmary 1, 1962, a member of
the police antl f¢e department retirement plan
established or administered pursuant to Chapte[ 332
or Chapter 3.36 of this code, shall be enuHed to cretlit
under [his system for service, if any, fog which he was
enti4ed to credit under said police and fi[e departrnen[
reGcementplan at the time his membership therein was
last tenninateA, if all of the following conditions exist
and ace satisfied:
A. Such person must have been, prior ro bewming

a member of this system, a member of the police
and flee depacvnen[:etirement plan established or
administered by or pursuant ro Chapters 3.32 or
3.36 of this code; and

B. Suci~ person must have held, prior to beroming a
mem6ei of this system, a city position in the
pulice or fire department of the city which
qualified him for membership in, and because of
which he was a member of the abovementioned
police and flee depaztment retlrement plan; and

C. Such person's membership in the above-
menlioned police and fire department retirement
plan must have ceased and cerminared pcio[ to his
becoming a member of this system; and

D. Such peism must not have elected ro continue
making contributions to tie police and fire
department ceriiement plan, pursuant to the
p~avisions of Sections 336.1620 or 336.1630;
and

H. Such person must have filed with the retirement
boazd:
1. On or hefore and no later than the lhirfieth

day unmedia(ety following the date on wLich
there is deposited in the U.S. Mail addressed
to him at his last place of residence as shown
on [he city's ~ceords, a written notice of his
right ro so elect, or
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2. On or before antl no later than Ne thirtieth 2. On or hefare and no later Nan the thirtieth
day immediately following the date as of day 'vnmedia[ely following the date as of
which he hecomes a member of this system, which he is appointed to a position entitling
whichever is Ne later date, a wriRen him ro memhership in this system,
statement, in duplicate, duty signed by him, whichever is the later date, an amount of
wherein he elects to receive credit under this money sufficient to make the acwmulated
system for service for which he was emitleE contribuGOns standing to the coedit of his
to credit under said police anA fire individual account in this system equal tothe
deparOnent mtirement plan a[ the time his amoum tf~ey would 6e if he had been a
membership Herein was lasnennina[ed, and member of this system, in the position ro
wherein he agrees w pay inro [he retirement which he was appointed end because of
Cund established by this chapter an amount which he became a member of [his system,
ofmoney sufEcien[romake the accumulated during Ne time he was rendering flee
contributions standing to the credit of his provious service in the police or fire
individual account in this system equal ro the department for which he seeks ro get coedit,
amount they would be if he had been a and if the contributions payahle to Nis
member of this system, in the position ro system under such circumstances had been
which he was appointed and because of deducted from his compensalioo end paid
which he became a member of this system, into the reti[ement Tvnd pu~suan[ to this
during the lime he was rendering [he system during alI of such time.
previous service in the police or fire (Pxioc code § 2904.92c J
department for which he seeks to get credit,
and if the con~ci6utions payable ro Yhis
system under such circumslsnces had been Part 12
deducted fiom his compensation and paid
into the retirement fund pursuant ro this ABSENCES
system during all of such time. Payment of
such amount may be made by such puson Sections.
@om any source ox sources available ro him
including, but not limited to, transfer of 3.24.1100 Absencesonmllitaryservice-
moneys wntcibuted 6y him [o the police and Described.
fire department retirement fund, rogethec 324.1110 Member absent on military
with interest thereon, from the police and service - Contrlbutious.
fire depanme¢t retiremem Cund inro the 3.?A.1120 Member nbseo[on mWtary
retiroment fund established by this chapter; service - Credit for absence.
and 3.24.1130 Me~¢ber absent on mWtary

P. A copy of the s/a[ement specified in the service - Entitled to accumulated
immediately preceding su6sution E shall have contributions when.
been Icansmined by the retirement board to the 3.24.1140 Member absent on mWtary
board which is charged with @e duty of service -City shall contribute iY
administering Ne abovementioned police and fire absent member contributes.
depa~trnent retirement plan of which said person 3.24.1150 Member absent on military
was formeAy a merobeq and said person shall service -City contrlbutlous -
6ave paid into the retizement fund established Basis.
under this chapter: 3.1A.1160 Member absent on military
1. On or before and no later than the thirtieth service -City couh36utlous -

dayimmedialelyfotlowingtl~edateonwhich Paymenf end avallabilfty.
he fates with the retirement board, within tfie 3.7A.1170 Absence due to servlc~connected
time prescribed in subswtiou E 1 of this igjury or illness - Effect on
section the[efor, his written election ro beneRts.
receive We above-deuribed credit in the
retirement fund; a~
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3.24.1180 Absence due to service-cotwected
injury or illness - Contributions.

3.24.11U0 ALseoces on military service
Described.

A member is absent on military service when he
is absent fmm city service by reason of service with
ehe armed forces ox the Merchant Mazine of the
United Slates, or on ships operated by or for the
United Sates Government, either during a war
involving Uu United States as a belligerent or in any
other wtionnl emergency or In tune of peace if he is
drafted for such service by the United Stales
Government, and fo[ six months thereafter.
(Prior code § 2904.102.)

3.24.1110 MIember absent on military service -
Contributions.

Any member so absent who does not qualify ro
have his wnttibutions made by ehe city under Section
3.24.1150 may contribute to this system, eiNec during
his absence on military service or upon his reNrn to
city service, at times and in the manner pxesc:ibed by
the board, amounts equal to the contributions which
would have been made by him to tl~e system on the
basis of his compensation earnable at the
commencement of his absence if he had remained in
city service. When made, such contributions are
normal contributions.
(P[lor code § 2904.103.)

3.24.1120 Member absent on military service -
Credit For absence.

If he does so contribute, he shall receive c[edi[
foe the absence as city service in the same manner as
if he had not been absent firom city service. If he does
not contribute, he shall receive credit foe the absence
as city service solely for the puryase of qualifications
tot [e[iromen[ and death benefits.
(Prior code § 2904.104.)

3.1A.1130 Member absent on military service
Entitled to aceumulated contributions
wtien.

Any member absent on military service or absent
fiom city service by reason of having been ordered by
an authorized official of this state or the United States
ro duties outside city se[vice shall be paid his
accumulated contributions upon his cequesl Such
paymert terminates any election by such member [o
contribute.
(Prior code § 2904.105 J
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3.24.1140 Member absent on military service -
City shall contribute if absent
memher contributes.

Whenever a member elects ro continue and
continues such conleibutions, the same contcihutions
shatl be made by Ne city in respect to such absence
tl~a[ would hive besn made if the member had no!
been absent an military service.
(Prior code § 2904.106.)

3.24.1150 Member absent on military service -
City contributions - Basis.

NofwiNatanding the provisions of the preceding
sections of This part, the city shall comoibute for each
membe[ of this system, who- is absent without
compensation from city service on mltltary service or
on ships operated by or for the United States
Governmene (not including service in the Merchant
Marine), and who reNrns to city service within six
months ake~ discharge under conditions other than
dishonorable, o~ within six maNhs after any pe[iod of
rehabilitation afCotdetl by the United States
Government including a period of rehabilitation for
purely etlucational puryoses, amounts equal to the
contributions which would have been made by the
employee and the city ro the system on the basis of his
compensation earnabie at the commencemeirt of his
absence, plus the annual salary adjustments wlii<h he
would have received if he Itad not been so absent For
Ne purpose of this sec~ioq Ne member absent on
military service shall be deemed [o have received a
service rating for the period of such absence en{itling
hun to annual salary adjustrnents. For the purpose of
this section, a member who is oc was gmn~ed a leave
of absence or placed on a city civil service
reemployment list as of ttie same date he was
reinstated ftom military leave shall be wnsidered as
having reNmed [o city service within said six months,
if he [eNms to city service at the end of anch leave of
absence or upon offer of employment from the
reemployment list, or if he retires under this system
for service or disability during such leave.
(Prior code § 2904.107.)

3.?A.1160 Member absent an military Service -
City contrihutions -Payment and
availability.

The contributions [equired of the city pursuant to
Section 3.24.1150 may be made in one sum, or in Ne
manner in -which other cont~ibu[ions are made.
Conhihutions pursuant ro Section 3241150 shall be
available only for the purpose of benefits payable in
event of death oe [etirement for service oc disability
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and shall be mode available only for the purpose of
benefits payable in event of death or retirement, and
an employee resigning from city service after
reinstatement 6om military service shal(be entitled io
withdraw under Sections 3.24.510, 324.620 of
3,7A,640 oNy that portion of his accumulated
conttibutlons personally made by him.
(Prior code § 29D4.108.)

3.24.1170 Absence due to service-counecred
injury or Wuess - Effect oo benefits.

Time during which a member is absent ftom city
service by [eason of injury or illness de~e~mined
within one year aRer the end of such absence to have
arisen out of and in the wucse of his employment shall
be conside[ed as spent in city service for Ne purpose
of qualificatlon for retirement and death benefits, bu[
not for calculation of reti[ement bents unless he
contributes as provided in Section 3.?A.1180 and
except as he receives compensaSon as distinguished
from disability indemnity under the Labor Code,
during the absence, and then oNy to the extent of
compensation received.
(Ptbr code § 2904.109 J

3.24.1180 Absence due to service-corrected
igjury or illness - Contributions.

Any member so absent by reason of such service-
connected injury or illness may conttibute to this
system during his absence of upon his reNm W city
service a[ times and in the mercer prescribed 6y the
boa[d such amounts as may be necessary, when added
ro contributions deducted from compensation as
distinguished from disability indemnity received by
him during his absence, [o convibutions he would
have made had ha not bean absent. If he does so
contribute, he shall receive credit for alI of the
absence as city service.
(Prior code § 2904.109a.)

Par[ 13

RETIREMENT

Sections:

3.24.1200 Retirement for service -
Condttions.

3.24.1210 Retirement at age of seventy.
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3.241220 Retirement for disahility
➢esigusted.

3.24.1230 Retirement for disability -
Condilians.

3141240 Retirement far Aisability -
Applicatiou - Wlio may make.

324.1250 Retirement fo: disability -
Application - Conditions.

3.24.1260 Retiremeul Por disability -Board
may require medical
examination.

3.24.1270 Retirement for disability -
Determinalion of disability.

3.24.128D Retirement 4or disability -
Pension may 6e discontinued
when.

3.24.1290 Disability reti[ement allowance -
Cancelled when - ReSus[atement.

3.24.1300 Disability rettremeut allowance
Reentry of recipient into
Federated city service.

3.241310 Disability retirement allowance -
4Vhen recipient does not reenter
city service.

3.24.1320 Reinstatement from service
refvemenf. -

3.24.1330 Retired employee may not be
employed by city uWess first
relusfated.

3.24.1200 Rettrement for service - Conditions.
A member shall be retimd for service upon his

written application to the doa~d if:
A. He has attained age fifty-five and is entitled to be

credited with at Ieasl twenty years of wn~inuous
service; of

B. The following conditions exist:
1. He is separated from city service because of

a Curtailment of or a change in [he manner
of perforating such service, and not because
of resignation or dismissal under ch8cges;

2. He has attained age fifty and is entitled to be
credited with fifteen or mote years of city
service;

3. The boa[d deterrctines that his sepazation is
of an extended and uncertain duration, and
not the eepatation normally experienced by
members in positions known at the time of
employment ro be of limitetl duration or on
a seasonal or in[emtittent basis.

(Prior code § 2904.110.)
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3.7A1210 Retirement at age of seventy:
Hvery member shall be retired on the first day of

the calendar month next succeeding that in which he
anains age seventy. Every member who on 7uly 1,
1951, has o(tained age seventy shall be retired
forthwith.
(Prior code § 2904. ]! ! J ..

3.24121A Retireme~[ for disabi4ty -
Desig~ated.

As used in this chapteq "disability" and
"incapacity fot performance of duty" as a basis of
retirement,means disability of peima~ent or extended
and unce[tain duiaeion, as determined by the board on
~Ae basis of competen[medical opinion.
(Prior code § 29oa.312.)

3.24.1230 Retu~ement for disability
Conditions.

Any member incapacitated for [hepecformance of
duty shall be retied fox disability pursuant ro these
secUOns if he is entitled to be credited with [en years
of city service, regardless of age.
(Prior code § 2904.113,)

3341240 Retirement for disability -
Applicatian -Who may make.

Applicalion to the board Pot retirement of e
member for disability may be made by:
A. The head of the office or departrnent in which the

member is or was last employed;
B. The city manager;
C. The member, or any person in his behalf who is

legally authorized to ec[ for Itim.
(Prior code § 2904.114.)

3.24.1250 Retirement Por disability -
Application • Conditions.

The application shall be made only while the
member is in city service, within four months after his
discontinuance of city service, or while he is
physically or mentally incapactfated ro perform his
duties fiom the date of discontinuance of city service
m the time of application or motion. On receipt of an
application, the board shall, or of its own motion i[
may, order a medical examination of a member who
is otherwise eligible ro retire for disability to
determine whe[he[ he is incapacitated for the
performance of duty.
(Prior code § 2904.115.)
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3.241260 Retirement for disability -Board may
require medical examination.

The board may require any recipient of a
disability re[iremem allowance under the minimum
ege for voluntary retirement far service to undergo
medical examinatioq and upn~ his application for
ieinstatemen[, shaft cause a med+cal examination to he
made of any such recipient who is at least six mantis
less than the age of seventy. S7ich examina~im~ shall be
made by a physician or surgeon, appointed by the
board, at the place of residence of the recipient or
other platy muNally agreed upon. Upon the basis of
such examination, he board shall determine whether
lie is still incapaci~aled, physically or mentally, for
service in a position of [he same class as the position
held by him when retired for disahiliry, or for other
duties proposed to be assigned b hvn.
(Prior code § 2904.1 t7.)

3.24.1270 Retirement for disa6itity -
Determiva[ion oP disability.

If the medical e~mination and other available
inPo[matton show to tLe satisfaction of (he board that
the member is incapacitated physically or mentally for
the performance of his duties in the city service antl is
eligible to cetlre far disnhiliry, the board sha0
forthwith [eCve him for disability.
(Prior code § 2904.116.)

3.24.1280 Retirement Pot disabllity - Pension
may be discontlnued when.

If any recipient of a disability retirement
allowance under the minimum nge (or vuluntary
retirement for service applicable to members of his
class refuses to submit [o medical examination, the
pension portions ofhis allowance may be discontinued
uu~il his withdrawal of such rePosaL If such refusal
continues for one year, his disability retirement
allowance may be canceled.
(Prior code § 2904.120.)

3.24.1290 Disability retirement allowance -
Cuncelled when - Reinslntement.

If the board determines Nat such recipient is not
so incapacitated, his disability reticemen~ allowance
shall be cancelled forthwith. He shall [hen be
reinstated, al his option, [o the position held by him
when retired for disability or to a position in the soma
classification with dutiu within his capacity.
(Prior code § 2904.118.).
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3.24.1300 Disability retaemeut allowance -
Reen[ry of recipient into federated
city service.

Sf the recipient of a disability retirement
allowance is reemployed in federated city service, as
feAerared city service is deFmed in Chapter 3.28 of
this title, and Oms becomes eligible for membership in
the reticemenl system established by said Chapter
328, his disability retirement allowance shall be
canceled as of the time he enters said federated city
service and he shall thereafiec be governed by the
provisions of said Chapter 328.
(Prior code § 2904.121.)

3.7A.1310 Dis¢bility retirement aRowauce -
When recipiegt does not reenter city
service.

If the ietlremen[ allowance of any person [etired
for disability is canceled for any cause ocher than
reentrance inro city service, and if he does not reenter
city service, an account which is the acNarial
equivalent of hie annuity at cancellation, based on a
disabled life, but not erzceeding the amount of his
accumulated contributions at [he time ofhis retirement
for disability shall be credited ro his individual
account, and shalt be refunded [o him unless he elects,
under Section 3.7A.510, fo allow his accumulated
contributions to ramain in the retirement fund.
(Pciar code § 2904.122.)

3.1A.1320 Reiustatemeut from servire
rettrement.

A person who has been retired for service under
Nis system may be reinsW~ed from [etiremem ro the
federated city service po[suant ro the provisions of
Section 3.28A10 of this code. Upon such
reinstatement the service retirement allowance
thecetofo~e payable to him under this system shall be
canceled.
(Prior code § 2904.123.)

3.24.1330 Retired employee muy not be
employed by city unless first
reinstated.

A parson who has beau retired under this system
for service of foi disability shall not be employed
Ihereaftec by Ute city uNess he has first been reinstated
from retirement pursuant to this chapter. The
provisions of Section 3.24.1430 apply m any person
employed in violation of tliis section.
(Prior code § 2904.126.)

141

Part 14

BENEFITS

SecHans:

3.24.1350 Method oP payment,
3.24.1355 Denefi[ limitations.
3.24.1360 Rights and benefits unassiguable.
3.24.1370 Benefits shall not be modified.
3.24.1380 Qualified members may not be

deprived of retirement righCS.
3.24.1390 Beneficiary - Designation

regoirementa.
3.24.1900 Beueticiary - Changes permitted

when.
3.7A.1410 Designation oP beneficiary not

af'f'ected by termination of or
break iu membership.

3.24.1420 Release or relluquishment of
rights and benePts •Assignments
to city.

3.24.1430 Persons entitled to ret4ement
allawanu - Certain compensation
prohibited.

3.24.1350 Method of payment.
A pension, an annuity o[ a retirement allowance

g[anted by this chap[ei is payable in equal monthly
instalUnenls, but a smeller pro rata amount may be
paid for part of a month when the period of payment
begins afrer @e fits[ or ends before the last day of the
month.
(Prior code § 2904.127.)

3.?A.1355 Benefit limitations.
A. Nonvilhstanding any other law, the benefits

payable to any person who becomes a member of
this system on or after January 1, 1990, shall be
subject ro the limitations set forth in Section 415
of the Internal Revenue Cade as applied (oilier
than paragraph (2)(G)) without regard to
paragraph (2)(F) of said Section 415.

B. Nolwitlismnding any other law, the henefits
payable fo any person who became a member of
This system prior to Sanuary 1, 1990, shall be
subject [01he greeter of the following lirttitalians
as provided in Section 415(b)QO) of the Inremal
Revenue Code:
1. The limitslions set forth in Seotlon 415 oP

the Internal Revenue Cade; oc
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2. The accrued benefit of the member withwt
regard to any benefit increases pursuant to
any amendment of this system adopted afte[
October 14, 7987.

Q Eor purposes of the application of Section 4l5(b)
of Oie Internal Revenue Cade, acNa[ial
equivalences shall be based on a five percent
interest rate and Ne 1983 Group Annuity Table
for Males with atwo-year setback.

(Ord. 23283)

3.24.1360 Rigtits and benefi4s unassignable.
Ttie tight of a person ro any benefit or othe[ right

under this chapter and the money in Ne retirement
fund are unassignable except as specifically peovided
in this chapter.
(Prior wde $ 2904.128)

3,24.1370 Benefits shall not be modified.
Tne benefits payable under this system shall no[

6e modified on acwunt of any amounts paid [o a
reumd member or beneficiary, as defined in Part 1 of
this chapter, under Division 4 of the Labor Code.
(Prior code $ 2904.129.)

3.24.138D Qualified members may not be
deprived of retirement rights.

SLbjeet [o compliance wiN [ttis chaptey otter a
member has qualified as ro service and disability for
refi~emen[ for disability, or as to age and service far
retirement fot service, notliing shall deprive him ofthe~
sight to a retirement allowance as determined under
this chapter.
(Prior code § 2904.130.)

3.70..1390 Beneficiary - Designation
requirements.

A. A mamba[ may at any time designate. 6y a
writing filed with the board, a beneficiary m
receive such benefits as may be payable [o his
beneficiary or estate under this chapter; provided,
however, that a member may not designate a
cocpocallon to receive a benefit payable under
Section 3241930, Section3.1A.1940, orSection
324.1950 of Pan 19 of this chapter.

B. &xcept as hereinafter otherwise p[ovided, the
designation of beneficiary may be by class,
subject to such conditions as may 6e unposed by
board role, in which case such members of the
class as are in being at Ne time of the member's
death shall tie entitled as 6eneficiacies. The
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designation of a beneficiary under any of the
optional settlements authoraed by Pact 19 of this
chapter, Sections 324.1900 through 3.1A.1950
inclusive, may not 6e by class.

C. The right of any person designated as a
beneficiary by a member to any benefits
hereunder stall also be subject to [Ue board's
conclusive determination, upon evidence
satisfactory to it, of the existence, identity or
other facts relating to entitlement of such person
so designated as beneficiary, and payment made
by the system in reliance on any such
determination madc in good faith,
no[wi[hs~anding Nat if may not have discovered
a beneflciery otherwise enli[fed to share in [he
benefit, shall constiNte a complete discharge and
release of the system from further liability far the
benefit.

(Pciot code § 2904,131.)

3.24.1400 BanePciary- Changes permitted
when.

The designation of a beneficiary under this
system, oNer than designations under optional
settlements nva, three and four, may be revoked at the
pleasure of the person who made it and a differrnt
beneficiary designated by a~wciting filed with the
board.
(Prior code § 2904.132.)

3.2410.10 Designation of beneficiary not
affected by terminntiou of nr break in
membersLip.

The designation of a beneficiary by a member is
not affected by termination of nor a break in his
membership.
(Yriar code § 2904.133.)

3.24.1420 Releaze or relluquishment oP righU
and benefits - Assignments W city.

A. Anything elsewhere in this Part 14, or in Nis
Chapter 3.70., or elsewhere in this code to the
contrary notwithstanding, any right, tithe or
interest which any member of Nis retirement
system or any other person or persons may have
or may claim to have in oc to any retirement or
other allowance or in a ro any benefit or benefits
whatsoever, a in of ro any moneys whatsoever,
or any other right, title or interest which any
person or persons may have oc claim to have,
under or by vicNe of the provisions of phis
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retirement system, whether such right, title or
interest is vested, contingent or otherwise, may
be released, relinquished and given up by such
member or by such other person or persons, or
may 6e assigned to the city or m [he retirement
system or retirement board by such member or
other person or persons; and, ;tpon such heing
done, the right, title or interest which is so
released, relinquished, given up or assigned is
and eLall be deemed extinguished, the same as if
such righq title or interest has never existed, and
neither the city nor this retirement system or
retirement board shall thereafter have- any
liability whatsoever with respect to the right, title
or interest so released, extinguished or given up.

6. If and to the extent that the city pays or gives any
consideration, other than Ponds ofthis retirement
system, far any above-mentioned release,
relinquishment, giving up ar assignment, the
amount m value of tM1e consideration paid or
given by [he city for said release, relinquishment,
giving up or assignment, or the acNarial value of
the right, HHe or interest which is so released,
Teiingniahed, given up or assigned, as of the date
of xuch release, relinquishment, giving up or
assignment, whichever is the lesser amoum, shall
be credited against and deducted from the amount
of current service contributions whicU the city is
required to pey inro the retirement Pond during
the following calendar months until full credit
ehecefor is thus received by the city.

(Prior code § 2904.133a.)

3.24.1430 Persons entitled to retL~ement
alloweuce - Certeh~ componsatton
prohibited.

Compensation other than that for services as an
independent can[iactar is forbidden one entitled to
retirement allowance.
(Prior catle § 2904.32 J

Part 15

SERVICE RETIREMENT GENCRALLY

Sections:

3.24.1450 Limited applicability oY Par[ 15.
3.24.1460 Service retirement allowance.
3.24,1490 Service retirement anuutly.
3.241480 Re[iromeirt allowance.
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3.24.1490 Current service pension -
Described - Table.

3.7A.1500 Current service pension
Reinstated muubers.

3.24.1510 Prior service pension - Described.
3.24.1520 A~ior servire pension

Derivntian.
3.24.1530 Prior service pension -

Computation.

3.7A1450 Limited applicability oS Part 15.
On and aYlcr the effrclive date of [his section, the

provisions of this Part 15 shall no longer apply to any
person m whom'the provisions of Part 16 of this
chapter thereafter apply.
(Prior code § 2904.140a J

3.24.1460 8erviee retirement allowance.
Upon retirement far service,.a member is entitled

to receive a service reti~emcnt allowance which shall
consist of:
A. Hia service re[iremem annuity;
B. His enrrent service pens(an;
C, His prior service pension.
(Pxiar code § 2904.134.)

3.24.1470 Service retirerueut auuuily.
The service retirement annuity is the sum of the

annuities which are the acNarial equivalents of the
normal prior service and addi~innal accumulated
contri6mions of s member at the time of Lis
retirement,
(Prior code § 2904. L35.)

3.24.1490 Retlrement allowance.
The retirement allowance refeeced to in this part

excludes ~hetpor[ion of e member's service retirement
annuity that was purchased by his accumulated
additio~~al contributions, If a member en~era [his
system witL credit for prior service, and retires after
attaining age seventy, or if e member is en~i~led to be
credited with twenty years of conli~uous city service
and retires after attaining age sixty-five, and his
retirement allowance is less [hon one-half of his final
compensation and less than seven hundeed twenty
dollars ner year, his prior or current service pension,
as the case may be, shall be iucreesed so as to cause
his refvementallowance loamount to nne-half of such
final compensation, or seven hundred twenty dollars
per year, whichever is less.
(Prior code § 2904.138,)
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3.24.1490 Current service pension - Described -
Table.

A. The wrrent service pension for A member is a
pension derived from the conteibutions of the
city, sufficie~~, when added ro the service
retiremeN annuity that is derived From the
accumulated normal ronlribu[ions of the member
at the da(e of his reHcemenl, to equal the frectlon
of ono-sixtieth of his final compensation set forth
opposite his aye at retirement, taken ro the
preceding completed quarter year, .in the
Folimving tahle in the colurr~~ applicable to his
-sex, multiplied by the numher of years of wrrent
service wifh'which he is entitled to be credited a[
retirement:

Age of
Retlremerrt

FraeROn

Men Womwa

55 .7279859 .7454885

55- 1/4 .7393043 .7561871

55 -I/2 .7506227 .76fi8857

55 -3/4 .7619411 .7775843

56 973259A .7882828

56 - 1/4 .7855785 ,7998706

56 - 1/2 .7978975 .8ll 4554

56- 3/4 .8102166 ,8230462

57 .822535fi .8346340

57 - 1 /4 .8360043 .8472396

57- 1/2 ,8494729 .8598451

57-3/4 .Sfi29416 .8724507

58 .6764102 .885D562

59 - 1/4 .8911573 ,8987803

58- U2 .9059044 .9125043

58- 3/4 .9206515 .9262283

Ih4
2009 5-15

Age of
Rettrement

RrncR'oa_

Men Wonterz

59 .9353986 .9399523

59-1/4 .9515490 ,9549643

59 - 1/2 .9676993 .9699762

59 - 3/4 .9838497 .9849881

60 1.0000000 1.0000000

60 - 1/4 1.0110756 1.01ll 938

fi0 - 1/2 1,02y151I 1.027.3875

60 - 3/4 1:0332267 1.0335813

61 1.0443022 1.0447750

6] - !/4 1.0591095 1.0597869

61 - 1/2 1,0739167 1.0747987

6l - 3/4 1.08877A0 1.0898106

62 1,7035312 1.1048221

62 - 1 /4 l.11 91698 1,1207671

62 - 1/2 1.1348083 1,1367ll8

F2 - 3/4 1.7504469 1.1526565

63 1.1660854 11686012

63 - 1/4 1.1826342 1.1855895

63 - 1/2 1.1991829 12025777

63 - 3/4 L2757317 1.21956fi0

64 1,2322804 1.2365542

6M1- 1/4 1.2498384 1.2547498

64 ~ ]/2 1,2673963 ].272945A

64 - 3/4 12849542 1.2911410

65 anA over 1.3025121 13093365
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B. The fractions herein set forth at ages other than
age sixty are based on the in[eresl rate and
mortality fables used under Ne San Ja¢e fede[ated
employee's retirement system wiN reaper[ to
members on July 1, 1951, and shalt 6e adjusted
by the board in accordance with such interest and
mortality tables as the board may adopt with
respect to such members. Fractions required for
ages below fifty-five, because of eetirement for
service under subsection B of Section 3.24.1000,
shall be detemtined by the board acwcding to the
inreresi rate and mortality tables then being useA
by the system.

(Prior cads § 2904.136.)

3.7A.ISOD Current service pension - Reinstated
members.

'the current service pension of any memhec
reinstated from service retirement, upon hls
service retirement subsequent to such
reinstatement, shall be the sum of:
1. A cu[tent service pension calculated on Ne

basis of service rendered after such
reinstatement and in accordance w itki Section
3.24.1490; plus

2. His wnent service pension as it was prior to
his reins~atemen[, adjusleA according to any
change in the provisions governin6 the
calculation of inch pensions, made afie~
such reinsfalement and applicable m
pensions being paid at Ne date of [he
change; provided, that such subsequent
[etiremem occurs before he renders after his
reinstatement al least one year ofcity service
credited under this system;_or if he has
rendered one year or more of city service
after reinstatement, in lieu of subsection 2;
plus

3. A current service pension based on Cunene
Service rendered poor N such reinstatement,
but calculated under Section 3.24.1490:
a. On the basis of an age, taken to Ne

preceding completed quarter year but not
less than fifty-five years, and decermined
by deducting from his age a[ his
subsequent retirement, the aggregate time
during which he was under retirement,
anA

b. On Ne basis of his final compensation as
it was at the date of his preceding
retirement.
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B. Far such a member reinstated fiom disability
retirement, the current service disability
retirement, the wren[ service pension upon his
service reti~emen[ aker attaining age fifty-nine,
or upon his disability eelirement after attaining
age sixty, and subsequent ~o such reinsta~ement,
shall be calculated in the manner descrihed in the
yreceding sentence, Uut the age determined upon
subsequent retirement after rendering at least one
year of city service shall nat be taken a[ less then
fifty-nine years if the subseyuen[ re~ireme~[ is (o[
service, or sixty years if such reliremen~ is for
disability.

(Prior code § 2904.136a.)

3.24.1510 Prior service pension - Described.
The prior service pension fo[ e member, is an

annual pension derived from the contributions of Ne
city, sufficient, when added [o the service retirement
annuity that is derive0 ftom the accumulated prior
service contributions of the member at the dale of Ne
retirement, to squat the fraction ofone-sixtieth of his
final compensation set forty opposite his age at
[etirement, taken to the p[eceding compleced quactar
year, in the mble which appears in Section 3.24.1490,
and in tk~c column applicable to his sex, mulHpiied 6y
the number of years of prio[ service with which he is
entiNed to be credited at retirement.
(Prior code § 2904.137.j

3.24.1520 Prior service pension - Derivation.
'1Le portion of prior service pensions which is not

provided by members' p[ior service accumu(ared
contributions is derived from contributions of Ne city.
(Prior code $ 2904.139.)

3.241530 Prior service pension - Compufallon.
A. The prior service pension of any member

~einsteted from service retirement, upon his
subsequent service retirement, shall be in Ne
same amount as his prior service pension prior to
his reinstatemem, adjusted according to any
change in the provisions governing Ne
calculaiio~ of such pensions made after such
reinstatement and applicable to pensions being
paid a~ die date of the change; provided, tha[such
subsequent retirement occu[s before he tenders
after his reinstatement ai least one year of city
service credited under this system; otherwise the
prior service pension calculated:
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i. On the basis of an age, taken to the
preceding completed quarter year but not
less khan fifty-five years, antl detemtined by
deducting from his age at his subsequent
re[icement, the aggregate time du[ing which
he was under reticemc~q and

2. if final compensation entered into the
caicutation of his prior service pension
before his reinstatement, on the basis of his
final compensation as it 324.1640 was at
the date of his preceding retirement.

H. Foy such a memher reinstated from disability
retirement, the prior service pension upon his
service retirement after attaining ege fitly-nine,
or upon his disability retirement afrer attaining
age sixty and subsequent ro wch reinstatement,
ahatl be calcuia[ed in the manner described in the
preceding sentence, but the age, deterrrtined upon
subsequrnt retirement afrer rendering at least one
year ofcity service, shall not be taken a[ less than
fifty-nine years ifthe subsequent retirement is for
service, or sixty years if such retirement is for
disabllily.

(Prior code § 2904.140.)

Part 16

SERVICE RETIREMENT FOR
CERTAIN MEMBERS ON AND
AFTER EFFECTIVE DATE

SecHans:

- 3,24,1550 Applicability of Part 16.
3.241560 Opfion Por persons who harems

members prior to efPeM'ne date
of Part 16.

3.24.1570 Option - Tlme limit and
procedures required.

3.24.i5B0 Service retirement allowance
Composition.

3.244590 Retirement allowance -
Camputstion.

3.24.1600 Service reCvement allowance
Mesimum amount.

3.24.1610 Service retiremant annuity.
324.1620 Current service pension -

Described - Ta6ie.
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3.24.1630 Curre¢t service pension -Far
members Formerly reinstated
tTom service re£vomeu[.

3.24.1640 Current service pension -For
members Formerly reinstated
from disability retirement.

3.24.1650 Prior service pension
Compufstion.

314.1660 Prior service pension -
Derivatiou.

3.24.1670 Prior service pension -For
members for6ierly reinstated
Rom SerViCe retirement.

3.24.1680 Prior service pension -For
members formerly reinstated
from disability retirement.

3.24.1550 Applicability oP Part 16.
A. The provisions off7iis Pact l6 shaltgovem and be

applicable oNy on and after Ne effective date of
Ibis part, antl shall Wen apply oNy to the
following members of the ~etiremen[ system and
m service retirement benefits payable to them
after the effective date of this Part 16, es follows:
L All persons who became members of Nis

retirement system on or after t7ie effective
date of this par[, excepting persons who on
the effective date of this part aye on service
[etirement or disability retirement wder this
retirement system who may subsequently be
reinstated from such retirement;

2. Each person who became a member of the
retirement system prior ro the effective date
of this part if he is a memher of such system
on said effective date and if, in addition, he
is given the opfioo hereinafter specified in
Section 3.24.1560 and exe[cises such option
in the mariner and within the time specified
in Section 3.7A.7570 of this chapter.

H. Any person who became a member of the
retirement system prior ro the effective date of
this Part 16 shall not be governed by any of the
provisions of this part and shall not he entitled to
any of the benefits provided for or specified in
this part if he is not a member of Ne ceticemem
system on the effective date of this par[; or if he
is not given the option hereinafter specified in
Section 3.1A.1560, of if he is given such option
but refuses or fails to exercise such option in the
manner and within the time specified in Section
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3.24.1570; but any such person shall continue to
6e governed by the provisions of Parl 15 of this
chapter.

(Prior code § 2904.140h J

3.?A1560 Oplian for persons who became
members prior to eSfective date oP
Part 16.

A. Each member of this retirement system who
became such prior to the effective date of phis
Part 16 shall leave and is Lereby given, if and
oNy if he is a member on the effective date of
Nis part, an option of being governed by the
provisions of this Part 16 and of being en~itled to
such eights end benefiu as are provided for in
this part, subject m the conditions, limitations,
restrictions and requimmenLS mentioned or
referred to in this part or elsewhere in this
chapter, in lieu of being governed by the
provisions of Part 15 and in lieu of being entitled
to any of the righk or benefits provided for in
Part 15. Such option is not given to any person
who on the eHeetive dale of this par[ is on service
retirement or disability retirement.

B. No such member to whom such option is given
shall be governed by the provisions of Nis Pact
16, rtor be entitled Io any oY Ne tights or benefits
provided for in this part, uNess he exesises such
option within the time specified in Sution
3.7A1570, and no lateq in the manner specified
in said Section 3.7A.1570.'

C. Hach such mamba[ who exercises said option
within the time and in Ne manner speciTied in
said Section 3.?A.1570 shall, on and after [he
effative date of phis Parl t6, be governed by the
provisions of this par[, and be entitled to the
fights and benefits provided for in this part,
subject to Ne abovementioned conditions,
limitations, restrictions and requirements, in lieu
of being governed by the provisions of Part I5,
and in lieu of any rights or 6emfits provided for
in Par[ IS of this chapter.

(Prior wde § 2904,140iJ

3.1A.1570 Option - 7Yme limit and procedures
required.

Each such member who is given Ne option
he~einabove specified in Section 3.24.1560 must, ifhe
desires to exercise said option and in order to exercise
the same, file with the secretary of the reeiremen~
board a written sla~ement, on a form to be furnished
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ro him on his request by said secretary, declaring Nat
he elects to exercise such option. The statement shat)
be filed as afo~euid on or before, and no later than,
the ninetieth day immediately following the effective
date of this Part 16, excepting, however, that any wch
member who on the eft'ec~ive date of this part is on
temporary leave from city service because of active
service in Ne artneA forces of the United States may
file [he statement exercising such option with Ne
secretary on of before, and no later khan, Ne ninetieth
day immediately following [he dare ofexpiration ofhis
said leave or his reNm to duty, whichever is earlier.
Upon filing of said wcit[en statement with the
secretary in the manner and wiNin Ne dime
hereinabove specified, such person shall be deemed ~o
have exercised his said option, effective from and after
the e[fective date of this Part 16.
(Prior code § 2904.140j,)

3.2A.1580 Service retirement allowance
Composition.

Upon retirement far service, a member [o whom
the p[ovisions of This Pa[t l6 apply shall be entitled io
receive a service retirement allowance which shall
ca~sist of:
A. His service retirement annuities;
B. His cuvent service pension;
C. His prior service pension.
(Prior code § 2904.140k.)

3.?A.1590 Rettrement alluwnnce - Computation.
17te retirement allowance referred to in this

section excludes that portion of a member's service
retirement annuity that was purchased by his
accumulated additional contributions. If a member
enters this system with credit for prior service and
retires for service after attaining age seventy, or if a
member is entitled ro be credited with twenty years of
continuous city service and reties from service aker
apeining age sixty. five, and his service retirement
allowance is less Nan one-Ralf of his final
wmpe~sa[ion and less than seven hundred hventy
dollars per year, his prior or wrren[ service pension,
as the case may be, shall be increased so as [o cause
his retirement allowance to amount to one-half of such
final compensation oc seven hundred twenty dollars
per year, whichever is less.
(Prior code § 2904.140q.)
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3.7A.1600 Service retiremeutallowance - Aeticement Age Factor Table
Mammum amount.

- Anything elsewhere ro the contrary Age a[Retlreneerst ReNrmnent Fac[or
notwithstanding, 4he service [etitement allowance of 55 1,000
a member to whom the provisions of this Pay[ 16 55-1/4 1,005
apply shall never exceed an amount equal to eighty- 55-1/2 1,010
fivepercent of such member's final compensnlian. AS 55314 1,0]5
used in this section, "service mtimment allowance"

"his 56 1,020means tl~e sum of service retirement annuity,"
"his cur~enl service pension" and "hu pdoc service 56-1/4 1,025

pension" referred to in Section 324.1580 of fliis part, 56-i/2 1,030
excluding, however, such portion of "tus service 56-3/4 1,035
retirement annuity" as is the ecNarisl equivalent of 57 1,040
accumulated additional conttibu[ions made by s 57-1/4 1,045
member pursuant to fhe provisions of Section 57-1/2 1,050
3.24.740. 57-3/4 1,055
(Prior code § 2904.140zJ

58 1,060

314.1610 Service rettremen[annu(ty. 58-1/4 1,065

The service retirement annuity ofamembe[who 58-1/2 1,070

is governed by the provisions of this Past lfi is the 58-3/4 1,075
sum of tl~e annuities which are the acNarial 59 1,080
equivalenes of Ne m[ma] prior service and the 59-1/4 1,085
additional accumulated rant~ibutiona of a member at 59-1/2 1,090
the time of his retirement. 59-3/4 t,U55
(Prior code § 29041401) 60 1,100

3.24.161A Current service pension- Descrtbed - ~'~~4 1,]10

Table, 60-112 1,120

A. Subject to other provisions of this chapter, the 603/4 1,130

waen[ service pension for a member governed 61 1,140
by the provisions of tllis parHsa pension derived 61-1/4 1,150
from contributions of the city sufficient, when 61-1/2 1,160
added to the service reticemenl annuity that is 61-3l4 1,170
derived hom the accumulated prior service by - 1,180
conVibution and the accumulated normal 62-1/4 1,190
contributions of the member at the date of his

- reCuement, and when also added to the prior 62-1/2 1,200

service pension of such member, to equal the 623!4 1,210

following: Two percentofhis Cuial compensation 63 1,22D

for each of the first hvenTy-five years of service 63-1/4 1,230
(including both prior service and cuvent service) 63-1/2 1,?AO
for which such member is en[ifled to credit at the 633/4 1,250
fvne of his retirement, pins one percent of his bq 1,260
Final wmpensation fog each year of such 64-i/4 1.270
member's service (including both prior service ~_~~4 .1,280
and w[~ent service) in excess of twenty-five
years, multiplied by the retirement age factor in ~-~~4 ~'29~

Ne second column of We following retirement 65 and over 1,300

age factor [able opposite his age ai time of
retirement, taken ro the preceding completed
quarcec yea[:

lh8
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S. Factions required for ages below fifty-five
because of ~etiremeot far service ender
subsection B of Section 3.24.1200, shall be
determined by the board.

(Prior code § 2904.140m.)

3.

A.

?A 1630 Current service pension -For
members formerly reinstated from
service retirement.

]f a member who is governed by the provisions of
Nis Part 16 should retire far service pursuant ro
the provisions of this retirement system after the
effective date of this part, and if, subsequent to
being so retired for service he is reinstated to
service, and if after such reinstatement m service
he again retires for service hereunder, his current
service pension, upon his latest reti[ement fox
service, shall be as follows:
L If such member's latest service retirement

occurs before such member renders at least
one year of city service for which he is
entitled ro credit under this system following
his p[eceding reinstatement from his
preceding service retirement, then in that
eveu[his cu~mn[ service pension shall be the
svm of:
a. A current service pension calculated in

accordance with Ilse provisions ofSectlon
324.1620 on the basis of service
rendered aRec such reinstaremenq plus

b. His current service pension as it was
prior to said reinstatement, adjusted in
accordance with any change in the
provisions governing the celeutation of
his wrren[ service pension, made after
said reinstatement, which world have
applied to him had he continued in
retirement.

2, If such member's latest se[vice retirement
cecurs after arch member renders a[ (east
one year of city service for which he is
entiHed to credit under this system following
his preceding reinstatement from his
preceding service retlrement, then in Nat
event his "current service pension" shall be
the sum of:
a. A current service pension calculated in

accordance with the p[ovisions ofSeclion
3.24.1620 on We basis of service
rendered after such reins~a[emenh, plus
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b. A cuaent service pension calculated in
accordance with the provisions of Sec[ion
3.24.1620 on the basis of

i. Cvrtene urvice centle[ed prior ro said
reinstatement,

ii. His age flt flme of his latest service
retirement (taken to the preceding
completed quarter year but not less
that the minimum retirement age
applicable ro him al his latest
retirement) determined by deducting
from his age at his subsequent
retirement the aggregate time during
which he was on retirement, and

iii. His final compensation as it was on
the date ofhis first service retirement.

(Prior code § 2904.140n.)

3.?A1640 Current service pension -For
members Pormerly reinstated Ikom
disability retirement.

If n member who is governed by the provisions of
this Part 16 should retie for disability pursuant ro the
provisions of this retirement system a(rer the effective
dace of this part, and if subsequent to being so retired
for disability he is reinstated to service, and if akec
such reinstatement to service he retires fo[ service
hereundeq his current service pension, upon his latest
retirement fo[ service, shall be as follows:
A. If such membe['s latest service retirement occurs

before such membee renders a[ leas[ one year of
city service for which he is entitled ro credit
under this system following his pwceding
reinstatement from his pceceAing disa6iiity
retirement, then in that event his cuaent service
pension shall be the sum of:
1. A euxrent service pension ceiculated in

accorAance with Ne pcwisions of Section
3.24.1620 on the basis of current service
rendered afrer such ceinsfatement; plus

2. A current service pension calculated in
accordance with the provisions of Section
3.24.1620 on the basis of:
a. Cuerent service rendered prior to his

preceding disability retirement,
b. His age at the time he was retired for

disability, and
c. His final compensation as it was on the

date ha was retired for disability.
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H. If such members ]s[est service retirement cecurs
after such member renders at least one year of
city service for which he is entitled ro credit
under this system following his preceding
disability relicemeot, than in that event his
current service pension shall be the sum of:
i. A current service pension calcWated in

accordance wish the provisions of See[ion
3.7A.1620 on the basis of current service
rendered after such reinstatement, pros.

2. A current service pension calculzted in
accordance with the provisions of SeGion
3.24.1620 on Ne basis of:
a. Current service rendered prior to his

preceding disability retirement,
b. His age at the time of his latest service

retirement (taken m the preceding
completed qua[[er year but no[ less khan
the minimum retirement age applicable to
hvn at his leteat retirement) detemtined
by deducting from his age at his
subsequent retirement the aggregate lime
doting Which he was on xe~irement, and

c. His final compensation as is was on the
date he was re~i[ed for disability.

(Prior code § 2904,1400.)

3.24.1650 Prior service pension - Computs8on.
Subject to oche[ provisions of Nu chapter, the

prior service pension far a member governed by the
provisions of this Part 16 is an annual pension derived
from contributions of the city, sufficient, when added
ro the serviw retirement annuity that is derived from
Ne accumulated prior service wn~[ibulions of the
member at the date of his retirement to aqua] the
following: Two percent of his final compensation for
each of the first twenty-five years of prior service for
which such member is entitled to credit at the time of
his set'vemen[, plus one percent of his final
compensation for each year at his prior service in
excess of his f¢st twenty-five years of such service,
mWtiplied by the retirement age factor specified
opposite his age at dime of red[ement, taken to tf~e
preceding quarter year, in the second column of the
celirement age factor table which is set forth in Section
3.?A.1620.
(P~ior code § 2904.140p J

3.24.1660 Prior service pension - Derivation.
The portion ofprio~ service pensions which is not

provided by members' prior service accumWated
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contributions is derived from con[rihutions of the city.
(Prior code § 2904.140r.)

3.24.1670 Prior service pension -For members
formerly reinstated from service
re[iremeot.

If a member wlto is governed by the provisions of
Phis Part 16 should retire for service pursuant to the
provisions of this retirement system aRer the effective
dale of phis past, and if subsequent io being so retired
for service he is reinstated to service, and if aRer sucL
reinstatement ro service he re6ces for service
hereunder, his p[ior service pension, upon Ns Latest
retirement for service, shall be as follows:
A. If such member's latest service retirement occurs

before such member renders al least one year of
city service for which he is entitled eo credit
under this system following his preceding
reinstatement fmm his pcueding service
retirement, they in that event his p[ior service
pension shall be in We same aznount as hie prior
service pension prior ro his ~einslatement,
adjusted in accordance with any change in the
provisions governing the calculation ofsuch prior
service pension made afte[ said reinstatement and
applicable m such pensions being paid at the date
oP the change,

B, If such membe['s latest service re6~ement oceuis
after such member renders at legal one year of
airy service tot wLiah he is entitled to ecedit
under phis system following his preceding
reinstatement from his preceding service
re~iremem, then v~ Nat event his prior service
pension shall be calculated on the basis of:
1. His age at lLe time of his latest retirement

(taken ro the preceding completed quarter
year but no[ less @an the minimum
retirement age applicable to him at his last
retirement) determined 6y deducting from
his age at his subsequent retirement the
aggregate time doting which he was on
ceGremenq and

2. If final compensation entered into the
calculation of his prior service pension
before his xeinatatement, on the basis of his
final compensation as it was at the date of
his preceding service retirement.

(Prior code § 2904.140s.)
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3.24.1680 Prior service pe.~sion -For members
Tarmerly reinstated from disability
retirement.

If a member who is governed by Ilse provisions of
this Part ]6 should retire foc disability pursuant to the
provisions of this re[i[ement system after the effective
date of this part, and if subsequent to being so retired
fot disability he is reinstated m service, and if after
such reinstatement ro service he retires for service
Aerwnde[, his prio[ service pension upon his lerest
retirement for service, shall be as follows:
A. If such member's latest service roti[ement occocs

befom such member renders at least one year of
city service fog which he is entitled ro c[edit
under this system following Iris preceding
reinstatement from his preceding disability
retirement, then in that event his prior service
pension shall be calculeeed m the basis of:
1. His age on the date he was previously

refired for disability, taken to tea preceding
completed quarter ycai; and

2. His final compensation as it was on the dare
he wes pzeviously retires for disability.

B. If such member's totes[ service retirement occurs
after such member renders at least one year of
city service foi which he is entitled ro aedit
undee Nis system following his preceding
reinstatement ftom his preceding disability
reti[emenq then in That event his prior service
pension shall be calculated on Ne basis of:
1. His age a[ [he time of his latest service

retirement taken to the preceding completed
quarter year 6ui not less Wan the minimum
retiicment age applicable [o him at his last
reGcement, de~ecmined by deducting from
his age at his subsequent reticement the
agg[egate time during wltich he was on
Aisability [etiremenq and

2. If his preceding disability reti[ement
aliowanee included an ann~iry or pension
derived ftom his accumulated prior service
contributions and from the city's prior
service contributions and his ftnai
compensation entered inro the calculation of
such annuity or pension, on the basis of his
Enal compensation as i[ was a[ the date of
his preceding disability eetirement

(Prior code § 2904.1401.)
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Parl 17

DISABILITY RETIRE[viENT GENERALLY

Sections:

3.24.1700 Limite~3 applicabJiN, of Par! 17.
3.?A.1710 ReCVeme¢t for disability after

attaining age sixty.
3.24.1720 Retvement for disability before

attaining nge sixty.
3.7A.1730 Disability re~veme¢t pension

Amounk
3.24.1740 Disabiiily retirement pension

Reduction required whe¢.
3.1A.1750 Disebilfty retirement pension -

Mabmum amount.

3.24.1700 Limited appi3cability of Part 17.
On and after the effective date of Nis section, the

provisions of this Pan 17 sha0 no longer apply to any
person to whom the provisions of Part 16 of Chepro~
3.1A thereaNer apply.
(Prior code § 2904.140z1.) -

3.24.1710 Retirement for disability after
atfawing age sixty.

If a member is refired for disability after he has
attained age sixty, he shall rueive a disability
retirement allowance e9ua1 to what would be his
service retirement allowance if such weee calculated
under, in accordance wim and pursuant to the
provisions of Pan 15 of Chapter 324.
(Prior code § 2904.141.)

3.1A1720 Retirement for disability before
attaining age sLxly.

]f a member is retied for disability before he
attains age sicTy, he shall receive a disability
ce[irement allowance which shall consist of:
A. An annuity which is the acNariai equivalent of

his acwmu(ated contributions at the time of his
~eti[ement; and

B. A "disability retirement pension" derived from
the contributions of the city.

(Print code § 2904.142.)
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3.24.1730 Disability retirement pension'-
Amoun~.

The disability retirement pension shall be such an
amount as with that pocfion of his annuity provided by
his accumula(cd normal contributions pWS his
accumWated prior service contributions, will make his
disability retirement allowance equal:
A. Ninety percent of one-sixtieth of his final

compensation multiplied by the number of years
of service credited m hun; o[

H. If the disability retirement allowance computed
under subsection A of Nia section doce not
exceed one-FourN of his final compensation,
ninety percent of one-sixtieth of his final
compensation multiplied by the number of years
ofsarvice which would 6e c[editable ro him were
his service to continue until attauunent by hun of
age siXty, but in such case Ne retirement
allowance shall not exceed one-fourth of such
final compensation.

(Prior wde § 2904.143.)

3.24.1740 Disab~7ity retirement pension -
Reductlonrequired when.

A, If, prior to attaining age fifty-Bve, a recipient of
a disability re6cemen[ allowance engages in a
gainful occupation not in the city service, the
6oazd shall reduce his monllily disability
ceHremene pension to an amount which when
added to the compensation earned monthly by
him, shalt no[ exceed Ne amount of Ne
max'vnum compensation earnable by a perso¢
holding the position which he held at the time of
his retirement, or, if that position has been
abolished, the maximum compensation eamable
by a person holding it immediately prior to its
abolition.

B. Ifhis earnings are further altered, the board may
further sites his disability retirement pension to
the lower of the following amounts:
]. The amount of the disability retirement

pension upon which he was originally
retied;

2. An amount whisk, when added to the
compensation earned by him, shall equal (he
amount of the maximum compensation
eamable by a person bolding the position
which he held at the time of his retirement,
or, if that position hes been abolished, she
maximum compensation earnable by a
person holding it immediately prior to its
abolition.

1S2

C. When he reaches age fifty-five, his retirement
allowance shall he made equal to the amoun~ at
which it would be in the absence of a seduction
under Nis section

(Prior code § 29D4.145.)

3.24.1̂ 50 Disability x_Siremen! penstau
Maa~mum amount.

In uo event shall tl~e disability [eticemen[ pansfon
under Sections 3.24.1720 and 324.1730 be more than
sufficient to make fie disability retirement allowance,
exclusive of any annuity provided by accumulated
additional coutcibulions, exceed the service xeiirement
ellowance, exclusive of any annuity purchased by
accumulated additional contributions which would be
[eccivable by a member if lie wets to retire for service
ut age sixty and his service retirement allowance were
computed pursuant to and in accordance with the
provisions of Part 15 of Chapter 3.?A.
(Prior code § 2904.144.)

Part 18

DISABILITY RETIREMENT FOR
CERTAIN MEMBERS ON AND
AFTER EFFECTIVE DATE

Sections:

3.24.1800 Applicability of Paxt 18.
3.24.1810 Applicability oP Part 17 W

disability retirement allowance to
members entitled to be¢e6is
pursuant to Part 18.

3.24.1ffi0 Disabiliryretirementallowauce-
For persons retiring atYer age
£dty•five.

3.7A.1830 Disability retirement allowance
For persons retying before age
rsiy-eve.

3.24.1840 Disability retirement pension.
3.24.1850 Maxiumm disability retireme¢!.
3.7A1860 Disabil[ty re[iremeot allowance

Reduction because of cerfato
earnings.

324.1800 Applicability of Part 18.
A. T7~e provisions of phis Par[ 18 shall govern and be

applicable only on and after the effective date of
this part, and sha11 then apply Doty to the
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following members of the ce[iremen~ system, and
ro disability ~e[icemen[ benefits payable to them
afrer the effective date of this part, as follows:
1. All persons who became or become

members of Nis retimment system on or
aflec the effective date of Part t6 of this
chaole[, excepting oe~sons wha nn said
effective date of said Part i6 were on
service re[i[ement o[ disability cetiremen[
under This retirement system wha were or
could subsequently be reinstated from such
retiremeng

2. Each person who became a member of the
retirement system prior to [he effective date
of said Pzrt ib if he was a member of such
system on svd effective date and if, in
addition, he was given the option specified
in Section 3.24.1560 of Part 16 and
exercised said' option in the manner and
within the time spuified in Section
324.157D of Part 16.

B. Any person who buame a member of the
retirement system prior to the effective date of
said Pah 16 shall not be governed by [he
provisions of this Part 18, and shall not be
en~illed to any of (he benefits provided for or
specified in this pat[, If he was not a member of
the roticement system on the effective date of said
Part 16, or if he was not given the option
he[einaRer specified in said Section 3.24.1560,
or if he was given such option but refused or
failed ro exercise such option in the manner and
within the Time specified in Section 3.?A.1570;
botany suchperson shall continue to begoverned
by the provisions of Part ]7 of this Chapcec 3.24.

C. Persons who, under and by vicNe of the
preceding provisions of this section ate ro be
governed by the provisions of this Part 38 sfisll
be entitled [o such rights and benefits as are
provided for in this Pan 18, subject to the
conditions, Iimita~ione, restrictions and
requieementt mentioned or referred to in this Part
18 or elsewhere in this Chaplet 324, in Lieu of
being governed by (he provisions of Part 17 and
in lieu of being entitled to any o[ the rigltls or
benefits provided for in Parf I7.

(Prior code § 2904.145h.)
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3.29.1810 Applicability of Part 17 to disability
retirement allowance to members
eutiBed to benefits pursuant to Parl
I8.

Nonvithslanding the provisions of Pan 16,. the
disability .retirement allowance calculated in
accordance with !ha provisions of Ihia Part 18 shall not
be Tess than [he disability retirement allowance
calculated in accordance with Par[ ] 7 of this chapter.
(Prior code § 2904.145n.)

3.24.1820 Disability retirement allowance -For
persons retiring after age fllYy-five.

Subject [o other provisions of [his Part 18, if a
member is retired for djsability after 6e has attained
the age of flhy-five years, he shall receive a disability
rotiremant allowance equal to what would he his
service retirement allowance if such were calculated
undeq in accordame with and pursuant to Ne
provisions of Part 16 of Chapter 3.24.
(Prior code § 2904.1461.)

3.?A1830 Disability reFvement gROwauce •For
persons retiring before age Cdty•Pive.

Subject to other provisions of this PaR 18, if a
member retired for disability before he attains the age
of fifty-five years, he shall receive a disabitity
retirement allowance which shall consist of:
A. An annuity which is the acNarial equivalent of

his accumulated contributions a[ the time of his
retirement for disability; and

B. A disability retirement pension derived Gom
contributions of the city.

(Prior code § 2904145] J

3.24,1840 Disability retirement pension.
The disability retirement pension referred to in

subsection B. of Section 3.?A.1830 shalt be in such an
amount of money as, with that portion of the annuity
provided by the member's accumulated normal
contribufions plus his accumulated prior service-
cortcibu[ions, will make his .disability [e~irement
allowance equal:
A. Ninety pemem of one-fiftieth of his anal

compensation multiplied by the number of years
of service ccedired to him; or

B. If the disability retirement allowance computed
pureuant to the foregoing provisions of this Part
IS does not exceed one-fourth of his final
compensation, ninety pementof one-fiftieN ofhis
final compensation multiplied by the number of



§ 3.24. t 840 SAN JOS$CODE

years of service which would be coedited to him
were his Service [o conlinne until atlainme~t by
him of Ne age offifty-five years, bu[ in such case
the disability retirement allowance shall aot
exceed one-fourth of such final compensation.

(Prior code § 2904.I45k.)

3.24.1850 Maximum disability retiremoul,
In no even[ shall the disability ~efiremen[

allowance payable to a member under fLe provisions
of This par[, exclusive of any annuity provided by
accumulated additional confcibutions, exceed the
service retirement allowance, exclusive of any annuity
purchased by accumulated addiUOnal coutri6u[ions, ro
which such membee would be enfided if at the time he
retired for disability he were 5fly-five years of age
and were rotired for service in lieu of being retired for
disability, and.if, in-addition, his service retlrement
alimvaoce were compuced and determined pursuant [o
and in accordance with the provistons of Part 16 of
this chapmr.
(Prior code § 2904.1451.)

3.24.1860 DlsabWty retvement albwmce -
Reduc~ion because oP cerfaln
earntogs.

A. [f, prior to attaining age fifty-five, a recipient of
e disability retirement allowance engages in a
gainful occupation not in the city service, the
board shall aduce his monWly disability
retirement allowance [o an amount which, when
added to the compensation ea[ned monthly by
him shall no[ exceed the amount of fhe maximum
compensation ea[oabie by a person holding the
position which he held at the time of his
refiwmen~, or, ifthat positionhas been abolished,
the maximum compensation eamable by a person
holding it immediately prior to its abolition.

B. If his earnings are further allered, the board may
further alter his disability refirement allowance to
the lowet of the following amounts:
1. 'I7ie amount of me disability ieticement

allowance upon which he was originally
retired.

2. An amount which, when added to the
compensafion earned by him, shall equal the
amwnt of the maximum compensation
earnable by a person holding (he position
which he held at the time of his [etirement,
or, if that position has been abolished, the
maximum compensation earnable by a
person holding it immediately prior ro its
abolition.
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C. When he teaches age fifry-five, his disability
retirement allowance shall be made equal to Ne
amount at which it would be in Ne absence of a
ceduc[ion under this sution.

(P~ior code § 2904.145m.)

Part 19

OPTIONAL SLTTLEbfENTS

9eelions:

3.24.1900 Election to change retirement
allowance.

3.24.1910 1Yme of election.
3.24.1920 Optional settlement one.
3,24.1930 Optional settlement hvo.
3.291940 Optional settlement three,
3.244950 Optlonal settlement four.

3.7A.1900 Clection to change retirement
allowa¢ce.

In lieu of Ne re[¢ement allowance for his life
alone, a membe[ o[ retired member may elect, or
revoke or change a previous election prior to the
p[evio~s election, to have the acNarial equivalent of
his.retirement allowance as of the date of retirement
applied to a lesser ceticemen[allowance, in accordance
wish one of the optional settlemems specified in this
Paet 19.
(Prior code § 2904.146.)

3.24.1910 15me of elec~iou.
Such election, revocation or change of election

shalt be made prior ro the making of the first payment
on account of any retirement allowance. If the
member [etired or cetices before Febmary I, 1965,
and died oc dies afte[ reti~emen[ but witfiin tlti[ty days
from fhe date upon which his election ox changed
election is received a[ Ne office of Nis system, his
election is of no effect, and his death shall be
con8idered as that of a member before retirement
unless the board, upon its detecminadon that We
electlon would have been received at Ne office of this
system more than thirty days prior to the death bm foe
cimumslances not wiNin Ne control of [he member
and not based upon any wnsideretion of health, family
relationship o[ other consideration pe[sonal to Ne
member, accepk the election If, however, the
member refired or retires on or aHer Febmary 1,
1965, his subsequent death, regardless of how soon it
occurs after his retirement or after his elution or after
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receipt of his election shall not affect his p[ior
election, and his death shall he deemed to have
wcurred after his retirement.
(Prior code § 2904.147.)

3.24.1920 Optional settlement one.
Cptiarat settlement one consists o: the light ro

have a retirement allowance paid such mem6ec until
his deaN and if he dies befo[e he receives in annuity
payments the amount ofhis accumulated comcibutions
at retirement, m have the balance at death paid to his
beneficiary or estate.
(Prior code § 2904.148.)

3.7A.1930 Optional settlement two.
Optional settlement two consists of the right m

have a retirement allowance paid him until his deaN
and iheceaftex co his beneficiary fo[ life.
(Prior code § 2904.149)

3.24.7940 Optional aettlemen[ three.
Optional aett(ement thcee consists of Ne right to

have a re[i~ement allowance paid him until his death
and thereaRer to have one-half of fiis retirement
a0owance paid to his beneficiary fog life.
(Prior code § 2904.150.)

3.24.1950 Optional settlement Pour.
Optional settlement four consists of such other

benefiLS as are the acNarial egWvalent of his
refvement allowance, that he may select subject to Ne
approval of the hoard. However; the acNar7a1
equivalent of benefits under Nis optional settlement
payable [o Ore member's beneficiary shall not exceed
the acNa~isl equivalent of the benefits which would be
payable to that beneficiary if the member had elected
optional settlement two.
(Prior code § 2901.151.)

Par[ 20

DEATH

Sections:

3.24.2000 lleath benefits - Conditiws.
3.24.2010 Basic death henefit - Desiymate~.
3.24.2020 Basic death benefits - Election

procedures.
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3.24.2030 Payment ou death of one
receiving retiremeut allowance.

3.24.2040 Death prior to retvemeut -
Payment to spouse, children ur
estate.

3.1A.2~OD Deaih be¢efifs - Concliticns.
Upon the death, before the effective date of his

retirement oc before his retirement is approved,
whichever is the later, of a member while in the city
service, or wiNin four mon~lts after discontinuance of
city service, provided he has not been paid more than
onGfwcth ofhis accumulated normal contributions, or
while physically or mentally incapacitated for [he
pe[for[nance of Ms duty, if such incapacity has been
continuous from discontinuance of city urvice, this
system is liable for a death beneP[, payable to his
estate or to his beneficiary. Upon the death, before the
etfec[ive date of his retirement or before his retirement
is approved, whichever is the later, of a member
under circumstances in which this system is not so
liable for the death benefit, this system is liable for a
)imiced death henefit which consists only of
accumulaced wntributions of the membeq payable ro
his estate or his beneficiary.
(Prior code § 2904.152.)

3.24.1A30 Basle death 6euet5l - Designated.
The basic death benefit shall wnsist of:

A. His accumulated contributions;
B. An amount provided from conlribudons by the

city equal to one-lwettth of the annual
compensation earnable by the deceased member
during the twelve months immediately preceding
his deaN, multiplied by the number of completed
years of service under the system, but not to
exceed one-half of such compensation.

(Prior code § 2904.153 J

3.24.2020 Basic death benefits - Election
procedures.

A. A membe[ may elect or by a writing filed with
the board to have all or part of the basic death
benefit paid in monthly installments, £red in
number or amount and not involving life
contingency, subject ro such rules as the board
may adopt.
Regular interest shall be ccedi~ed on the unpaid
balance of benefits [payable.
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B. If a member dies wiNout having made an election
under subsection A. of this section, his
beneficiary, Aker Ne death of the mem6ei and
prior [o Ne payment to him of the basic death
benefit or any part Hereof, may elect by a
writing filed with the 6oani ro have Ne basic
death benefit paid to him in Ne mange: p:cvided
in subsection A. of this section.

C. When an election has been made to have Ne
basic death bene6~ paid in accordance with
subsection A. of this section, tLe first of such
installments shall be paid on the firs[ day of [he
monU~ next following the date when the basic
death benefit would otLerwise be pay2ble, and
one of such installments shall be paid on the fixsl
day of each monN Ihereaflec Such monthly
installments stall be the actuarial equivalent of
the portion of the basic death benefit 10 be paid in
installments on the date that such basic death
benefit would otherwise be payable.

D. The board may provide that any election by a
member or by a beneficiary urMer the provisions
of this section is void if the amount of phis
monthly installment is less than the minimum
amount fixed by the board.

(Prior code § 2904.154.)

3.?A.2030 Payment on deatL oY o¢e receiving
retirement allowance.

Upon the deaN of any person, aHer retirement
and while receiving a reticemenl allowance from this
system, there shall be paid to his estate or to such
beneficiary as he shall nominate 6y written designation
duly executed and filed with the board, We sum of five
hundred dollars, to be provided from contributions by
the city.
(Prior code § 29D4.155.)

314.2040 Death prior to retirement - Paymeu[
to spouse, children or esfnte.

A, Upon the death while in city service and before
the effective date of his retirement of a member
who has attained the minimum age for voluntary
service retirement applicable to him e[ the lime of
his death and who is credited wiW iwenry or
more years of city service, a monthly allowance
equal to one-half of We unmodified retiremrnt
allowance which the mamba[ would have been
entitled to receive if he had teticeA for service on
the date of his death shall be payable as follows:
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L If the deceased member was a male and is
survived by a surviving wife, said monthly
allowance shall be paid m his surviving wife
for as long as she lives; or

2. [f the deceased member was a female and is
survived by a surviving husband, said
monthly allowance shall 5e pal^ to the
surviving husband for as long as he lives; or

3. If [he deceased member is not survived by
either a surviving wife or surviving
husband, but is survived by a surviving
unmaxtied child of children under tLe age of
eighteen yeas, said monNly allowance shall
be paid to sucfi of his or her said children as
are both unmaaied and Under the age of
eighteen years, share and share alike, until
each has eiNer masted or attained the age
of eighteen years, whichever is the earlier;
provided, that no child shall be entitled to or
be paid any allowance under this section
after marrying or attaining the age of
eighteen years.

4. If the deceased member is survived by a
surviving wife or surviving husband an<I
such surviving wife ox surviving husband
subseque¢tly dies before all children of die
deceased member shall have either married
ox atdined tie age of eighteen years, said
monthly allowance shall then be paid ro such
of his said children, if any, as are unmarried
and under the age of eighteen years, share
and share alike, until each has either masted
or atluined the age of eighteen years;
provided, that no child shall he entitled to or
be paid any allowance afte[ marrying or
attaining the age of eighteen years.

5. If the deceased member is not survived by a
surviving wife or surviving husband or by
any surviving children who are unmarried
and under the age of eighteen years, no
monthly allowance shall be payable under
this section.

B. The allowance provided by this section sha11 be
paid in lieu of tie basic death benefit, but tie
surviving wife or surviving husband, or, iE there
is no surviving wife oc surviving husband, all of
tie surviving children, if any, who qualify for
said monthly allowance, may elect, before any
monthly allowance is paid to airy person untle[
this seGioq to receive said basic death benefit in
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lieu of said monthly allowance, in which event
Ne basic death benefit shall he paid to
whomsoever is entiHed [o Ne same anA no
allowance shall be paid to any pc~son under this
seciiun.

C. If the mtal of all monthly allowances paid or
peyzble under this section ie less tl~an the basic
death benefit which would have been otherwise
payable on account of the membe['s death, the
amount of such hnsic Aeath benefit less the btal
amount of ail allowances paid under Nis section
shall be paid in a lump sum to the surviving
children, if any, of the deceased member, share
and share alike, or, if Ihe~e are no such children,
to the estate of the person last receiving said
allowance.

D. The board shall compute the amount 6y which
henefifs paid pursuant to this section exceed the
benefits which would otherwise be payable, and
shall charge any such excess against Ne
conlrihutions of the city sa that Nece shall be no
increase in contributions of the members by
reason of benefits paid pursuant to this section.

E. As used in this section, a "surviving wife" means
a wife who was married to the diseased member
at the Nme of Ne memher's death and for at leas[
one year immediately preceding his death, a
"surviving husband" means a husband who was
married a the deceased member at the time of
the member's deatfi and for at least one year
immediately preceding Ne member's deaN, and
"child" includes a posthumously born child ofthe
tleceased member.

(Prior code § 2904.156.)

Part 21

SPECIAL BfiNEF7TS FOR.
CERTAIN FORMER I3CALTH
DEPARTMENT E[vIPLOYEES

Sections:

3.24.2050 Option for spurs] benefits -
Canditious.

3.7A.2060 Special reCveme~t allowance.
3.24.2070 IIasic death benefit.
3.1A3080 Death benefit where deceased

had hventy years' service and
was at !east fifty-live years old.
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3.24.2090 Discontinupnce of service
Election to leave accumulate

' contribuliaas in food.
324.2100 Reentry into ciTy service.
3.24.2110 Additional costs [o be 6ar¢e by

c[ty.
3.24.2120 Referenceto other parfa ur

sections.

3.1A.2050 Option for special benefits
Conditions.

A. Subjec[to the conditions, fimifatians, res¢ictions
and cequiremenLS hereinafter set forth o~
contained in Nis section or in oche[ sections of
Otis Par[ 21, any person employed on June 30,
1968, in the city's health departrnen[ who on July
1, 1968 was employed by the county of Santa
Clara in the Santa Clara County health
department shall have an option ro elut ro obtain
the special benefits provided for in tNia parq in
lieu of any oNec rights or bene5es provided by
other provisions of this part, if all of the
following requirements and conditions are met
and satisfied:
1. Such person was on June 30, 1968, a

member of this retirement system; and
2. Such person's employmenC in Ne health

departrnent of the city was temtinflted, from
any cause, on June 30, 1968; and

3. At [he time of terminatlon of said person's
employment in said health departmem of the
city, such person had standing ro his credit
in this ro[iremen[ system accumuiarod
eontri6utio~s of five hundred dollars o~
more; and

4. Such person ahatl not have withdrawn from
Ne re~i[emen[ Pond pursuant to Section
3.2A.510 any portion of his accumulated
contributions oq if he shell have withdrawn
any such accumulaced mntriFutlons pursuant
to such Section 3,?A.510, he repays to the
secretary, for deposit in the retirement Pond,
at the time he exercises the option herein
granted to him, an amount of money equal
to alt accumulated convibutions [hererofo~e
withdrawn by hun pursuant to said Section
3.24.510; and

5. Such person shall not have retired, nor shall
have received any retirement benefiLS,
pursuant to the provisions of this cetiromem
system.
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B. Na such person to whom such option is
hereinabove given shell be governed by the
provisions of this Par[ 21, nor be entiHed to any
of the rights or benefits provided for in this Parf
21, uNees he exercises such option in the manner
and within the time apecifed in this section, and
c Ia

C. Each such person who exercises said option
within the lime and in the manner specified in
this section shall on and after Ne exercise of such
option be governed by the provisions of this Pere
21, and be entitled to the rights and benefits
provided for in phis part, subject ro the
abovementioned conditions, limitations,
restrictions, and requirements; in lieu of being
governed by any other provision of phis chapter
and in lieu of being entitled to any other cighk or
benefits provided by offier provisions of Chapter
324.

D. Each person who is given the option specified in
this section must, if he desi[es N exercise said
option and in orde[ ro exercise the same, file with
the secretary of the retiremem booed a written
statement on a form to be tarnished to him on his
request by said secieGry, dularing that he elects
to exercise said option, and must in addition, if
he shall have already withdrawn any accumulated
conVibufions pursuant to Section 3.?A.510, yay
[o the said secretary fo[ redeposit iv the
retirement fund any and ail accumulated
contributions theretofoce withdrawn by him
pursuantto said Section 3.ZF.510. Said statement
shall he filed and said moneys shalt be paid as
aforesaid on or before, and no later than
December 31, 1969.

E. Uponfiling said written statement and paymentof
such money in the manner and within the time
hereinabove specified, such person shall be
deemed to have exercised his said option.

F. Each person who is eligible for and who
exercises Ole abovemenGoned option in the time
and manner specified in this swtion shall
continue ro be a member of the retirement system
established by tliis chapteq but shall be entitled
only to the allowance and benePls provided for in
U~is Parl 21, and to no other benefits or
allnwance5.

(Prior code § 2904.160.)
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3.1A1060 Special rec'vemenl allowance.
A. I£ a person who is eligible for and entitled ro the

option specified in Section 3.?A.2050 exercises
such option in the manner and time specified in
said Section 3.24,2050 and such person's
employment with the county of. Santa Clara
continues wlthont inceauption frm 7u!y 1, 196ft,
until terminated by his retirement, eithe[ for
servioea o[ foc disability, under end pursuant ro
a retirement plan or system of the coonry, then in
that event such person, upon being sa retired
@om county service, shall be deemed to have
te~ired for the same cause kom city service, as of
[he day of his retirement from county service.

B. Upon such retirement from city service, such
person shall be entitled ro receive, and shall be
paid, from the retirement fund established by Ifiis
retirement plan oc system, a monthly service
retirement allowance oy if his retirement ftom
cwnry service is far disability, a monthly
disability retaement allowance. Such monthly.
service reti[ement oc monthly disability
ceficement allowance, 2s the case may be, shall
be an amount ofmoney which, when added ro the
monthly retirement allowance which wch person
will be entitled m receive unde[ and purwant to
any applicable county retirement plan or system,
will'make the total amount ofsuch city allowance
and county allowance equal fo the monthly
service rotirement allowance, ox the monthly
disability ~eticement allowance if the relicement is
for disability, which such person world be
entitled to receive antler and pursuant m the
provisions of this retirement system (other than
the provisions of this Pa[t. 21), as it existed on
June 30, 1968, if such paiso~ were en6iled to
have creJited ro him as city service all county
service for which he is entitled to credit under the
county retiremem system or plan end if such
county service had been tendered for the city at
the same rate ofcompensation as that paid him by
the cwnty for such Service.

C. In determining or computing the amount of any
of the abovementioned city oroounty a0owances,
no modification shall be made because of said
person's electlon ro have part of his allowance
paid to himself during his life and a pazt paid
afrer his deaN [o any survivor, estate or other
pe[son under any option, settlement provision o~
provisions existing in eiNer the city's retirement
system or in the county's retirement system.



RETIREMENT SYSTEM SUBSEQUENT TO JULY 1, 1951 § 3.2M12070

However, nothing hercin contained shall be
deemed to prohibit such person from exercising
any optional settlement rights granted him by a
county retirement system of plan. Also, if any
person retiring @om city service pursuant to the
provisions of Nis Section 3.7A.2060 should wish
tc have part of his abovespecitied city reti.e:~ent
allowance paid [o himself during his life and a
part paid after his deaN to a survivor, estate or
ocher person under and pu[suant to the optional
settlement p[ovisions of Part 19 of this chapter,
he shalt have the right ro have such done under
end pursuam [a and subject to the provisions of
said Part 19.

D. If after ret'ving ftom county and city service as
aforesaid any said person should become
reinstated into county service, his city retirement
and city ieti~ement allowance shall cease as of [he
date he is reiewtated into county se[vice, and
except ro the extant hereinafter otherwise
expressly provided, neimer he nor his estate or
any of his survivors shall thereafter have nny
right to any [etirement allowance, or nny right to
any allowance under any optional retirement
provision. However, if after being so roinstated
inm county service he should again he retired
from county service, he shall then again be
deemed to have retired, for the same cause, from
city service as of the date of his last retirement
from county service, and shall 6e entitled to a
city retirement allowance in an amount
detemilned and calculated in accordance with Ne
above provisions of phis section, and shall have
such other rights es are hereinabove expressly
granted by the above provisions of this section
with respect ro his re~iremertt.

&. The provisions of this section shall not be
apQlicable, and a person she➢ have no rights
thereunder, ifsuch person's employment with the
county, commenced on Suly 1, 1968, is
terminated by means for any reason other khan
service retiroment or disability retirement, even
thwgh at the time of temtination of such county
service, oc subsequent tLereto, such person is o[
becomes entiHed ro a retirwnent allowance or any
other tienefit under the county's retirement
system or plan.

(Prior code § 2904.161.)
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3.242070 Dasic death benefit.
A. In each of [he following siNations, [n wiL

1. Where e person who is eligible for end
entitled to the option specified in Section
3242050 exercises such option in the
manner and time spuified in said Section
324.2050, and such person's employment
with Ne county of Santa Claca wntinues
without inrermption from July 1, 1968, until
termination by his death before retirement
and while in county service; or

2. Vlheze a person who is eligible for and
entitled to the option specified in Section
3.7A.2050 exercises such option in Ne
manner and tlme specified in said Section
3.24.2050, and such person subsequently
ratites from city service puiauant to the
provisions of Section 3.24.2060 and then
dies wiNin four months from anU after the
effective date of his said redicemen[ without
having received from the city, fot or
hecause of such retirement, benefits or
allowances totaling more than one-q~aner of
his total accumulated contributions in the
retirement system; or

3. V✓here a person who is eligible for and
entiHeA to the option specified in Section
3.7A.2050 erzeecises sucti option in Ne
manner and time specified in said Section
3242050, and such person's service wiN
and for Ne county of Santa Clara is
subsequently diswntinued by means ocher
than retirement, because of physical or
menial incapacity for the performance of
Doty, and such discontinuance and incapacity
continues without intermption from the time
of his discontinuance of county service until
his death, and such person has not
withdrawn any of his accumulated
contribu~io~ from eiNer the county's or the
city's retirement system; such person's
designated beneficiary, or his esmte if no
heneficiary shall have been designated, shall
be entitled m receive, and shall be paid,
from the retirement fund esla6lisheA by the
provisions of this chapter, as a death benefit,
the following sums of money:
a. All of such person's accnmuta~ed

contrihu[ions, if any, in phis retirement
system; and
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b. An amount of money equal m one-
twelflh of such pe[son's annual
compensation during the twelve months
immediately preceding the termination of
his service wiN and foc the county of
Santa Clara, mu4iplied by @e mtal
number ofcompleted years of service for
which he is entitled [o credit under his
retirement system and under said
county's retirement syscem, but no[ to
exceed a maximum of one-half of such
annual compensation, [educed by the
amount ofdeath benefit, excluding return
of accumulated contributions paid or
payahle Io such beneficiary and/or estate
under the county's mtiroment system.

R. SLbjec[ to the provisions of Section 3.242020,
the person because of whose death such death
benefit is payable may elect prior to his death, o[
his beneficiary may erect after his death, to have
said death benefit paid in installments as p[ovided
in Section 3.24.207A of this chapter.

C. In no event shall any beneficiary, estate or other
person be entitled to any payments under the
provisions of this section if any person is paid or
becomes entitled to any allowance o~ benefits
under the provisions of Sectlon 3.2A.7A80.

(P~ior code § 2904162)

3.24.2060 Death beuePt where deceased had
twenty years' service end was at least
fifty-five years old.

A, If a person who is eligible far and entitled to [he
option specified in Section 3.24.2050 exercises
such option in the manner and time specified in
such Sectlan 324.2050, and if in addition such
person's employment with the county of Santa
Cfa~a continues without interruption from July 1,
1968, until temilnated by his death before.
retirement end while in county service, and if in
addition such person at the time of his said death
had already attained the age of fifty-five years
and was entitled io credit, Unde[ the retirement
system of the county of Santa Claw and under
this retirement system for a total of twenty ar
more years of county and city service, Nan in
Oat event a monthly allowance equal [o one-half
of the monthly service retirement a0owance
which such person would have been entl[led to
receive pursuant to the provisions of Section
324.2D60 from the retirement fund established
by this reticemenl plan or system if as of the date

IGO

of his death he had retired from county and city
service pursuant to the provisions of said Section
3.24.2060, shall be paid to 9ie following persons,
as follows:
L If the abovemen[ioned deceased person

leaves a surviving spouse, to his surviving
spouse for as long as such surviving suouse
lives or until such surviving spouse
remarries, whichever is earlier, and
tLereafteq collectively to those surviving
children, if any, of the abavemen[ioned
deceased person who are under Ne ege of
eighteen years and uuma~xied until all such
children attain the age of eighteen years,
become married oc die, whichever is earlier,
provided that no child shall be entitled to
receive o[ be paid any allowance atte[ be o[
she marries, attains the age ofeighteen years
or dies;

2. If Ne abovementioned deceased person
leaves no surviving spouse, but leaves
surviving unmaaied children under the age
of eighteen years, collectively ro those
surviving unmac~ied children who are under
[he age of eighteen yeas until all sucL
childran become moored. attain eighteen
years of age or die, whichever is cattle[;
provided that no child shall 6e entitled to
receive or be yard any allowance after he or
she marries, attains the age of eighteen years
oc dies.

B. if the abovementioned deceased person leaves no
surviving spouse and no unmarried children
under [he age of eighteen years at the time of his
deaN, no allowance shall be payable or paid
under of pursuant ro the provisions of Nis
secfion.

C. Any allowance payable o~paid underorpursuant
to the provisions of this section shall be in lieu of
any benefitr payable under o[ pursuant to the
provisions of Section 32A2070; howeveq a
person, or such person's guardian, qualifying for
an allowance under this section may elect, before
receiving any such allowance, [o receive Ne
benefits payable under Section 3242070 in lieu

of xcceiving oc being entitled to cueive any
allowance or allowances under this section.

D. Asused in this sec[ioq "surviving spouse"means
a surviving husband or wife who was married ~o
the abovementioned deceased person for at least
one year immediately prior to Ne deceased
person's deatl~, and "surviving child" includes a
surviving posthumously born child.
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E, If, after all payments ro which any person or system is five hundred dollars or more, he
persons may 6e entitled under the above shall have the right m elect, not later than
provisions ofthis sectionhave been paid, the rotal ninety days afrer ~lte date upon which notice
of such payments made under the above of such right is mailed by this system [o such
provisions of this section ace less than the basic person's latest address on file in the office of
death benefit which would otherwise have been this system, whether to allow nll or part (but
payable undee SecGOn 3.24.20706ecausx cf saiL in no evenL'ess'San five Sundt~dollarsj of
person's death, then in ghat event Ne amount of his accumu]xteA con[ribntions to remain in
such basic death benefit, less the amount of all the retiremen[fund of this system. FaiWre to
payments made under and pursuam ro Ihis make such election shall he deemed an
section, shall 6e paid in a lump sum as follows: ireevocable election to withdraw his
1. If the person last entitled ro the allowance acwmula[ed wnttibutions unless the

provided by this section was the surviving member is entitled to credit for twenty years
spouse of the abovementioned deceased of service with Ne city. An election to allow
person, and such surviving spouse has a➢ or part of one's accumulated
remaaied and is alive, such sum shall be contributions ro remain in the retirement
paid to such remarrietl spouse; land established by this system may be

2. Ottiecwise, to the surviving children of the revoked at any time as to ell the
abovemenrion~d deceased person, shave and contributions allowed ro remain in the fund,
share alike, or if these are no surviving or as ro any part of them in excess of five
children, to the estate of the person ]as[ hund[ed dollars; and all wnttibufions
entitled to any allowance under this section. covered by such eevocation may then be

(Prior code § 2904.163.) withdrawn.
2. Upon withdrawal of any accumulated

3,24.2090 Discontinuance of service -Election conhibu[io~s, the member witted[awing ~ha
to )eave accumvlated contributions in same shall lose, and shall not be entitled [o
fund. any cretlit for any city service on account of

A. 1, If a person who is eligible Poc and entitled ro which such withdrawn conMbutions had
the option specified in Section 3.?A2050 theretofore been paid inro this system's
exercises such option in the manner and time retirement Pond. In detemtining [}~e city
specified in said Section 3.1A.2050, and if in service for which a member is no longer
addition such person's employment with the entitled io credit upon withdrawal of all or
county of Santa Clara is discontinued by reason part of his contributions, the wllhdraun
of resignation of discharge, of by reason of layoff contributions shall be deemed fo haw bean
or leave of absence deemed by the administering paid inro the retirement find on account of
board of the retirement system of the county to the latest city service rendered by such
have resulted inpermanen[discontinuance (end in person ro the city, or on account of his
such case, as of the date of the determinafion by earliest such service iF so requested by such
said board Nat the discontinuance is pennaneat), person at the Cone he withdraws his
or if Ifie disability retirement of such person contributions.
under both the county's retirement system and 3. Such person may atany time, ifhe so elec4s,
under the city's mtiremen[ system is followed by voluntarily eelinq~ish such right as he may
cessation of the disability snd cancellation of the have ro be ecedited for city service during
disability allowance such person was receiving such periods of time as may 6e designated
from the county retirement system and also the by him without withdrawing any
disability a0owance such person was receiving - contributions paid by him because of such
from phis retirement system and such person does city service, provided he retains etetlit for
no[reenter county o[city service oc employment, not Tess than five years of continuous dty
and if, in addition, the total amount of such service; and in such event, determining his
person's accumulated conhibutions standing ro eligibility fox or the amount of any benefits
his c>edit at such time in phis city's retirement to which he may become entitled, he shall
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be given no coedit for any service so
relinquished by him, and any contributions
left in the fund which were made because of
the service for which he Las relinquished
credit shall be lceatad as additional
contributions made pu[suant to Section
3 ~?.59Q ̂ ~ Section 3:?4.740.
If such pe[son dou elect in Ne above
circumstances to allow his accumulated
contri6~[ions to eemain in the ce[irement
fund established by Nis system, his
membership in this system shall be deemed
to continue, and he shaft be entitled ro
retirement fo[ service o[ disabiliTy upon
satisfying the requirements for such
retirement as wntained in other parts of this
cLsp[eq as such parts exist and aze worded
on July 1, 1968, except that he shall not be
subject to the minimum service
requirements. After qualification of such
member fog reticament by reason of age ox
disability, he shall he entitled to [eceive a
retirement allowance based uponthe amount
of his accumufaled contributions and city
service standing ro his credit at the tune of
retirement and on the city employer
contributions held for him, and cafculared in
the mamer provided by the provisions of
oche[ parts of this chapter, as they read on
June 3Q 1966, for de[erntination of the
amount of wch allowance for other
members of this system except that the
provisions of this chapter for minimum
service azid disability retirement allowances
do not apply to him unless he meets the
minimum service requirements therefor. In
the event such member should die before
retiring pursuant ro the provisions of this
section, a death benefit equal ro his
acc~mula[ed contributions in this retirement
system shall be paitl to his designated
beneficiary Or [o his estate if he fails ro
designate a beneficiary, unless a deaN
benefit is payable under the provisions of
Section 3.24.2070, in which Iatler even[ [he
death benefit payable under Section
3.242070 shall be deemed to be in lieu of
any death benefitprovided foe herein and no
death benefit shall be payable under the
provisions of this section.
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B. 1. In [he event that Ne retleemenl system oY the
county of Santa Clara shooid also give b
said member the eight, in We above-
specifiedcircumstances, rocontinue ro be a
member of the county retiremenLrystem and
to subsequently become entitled to service or
disability re!vementnnAer the comty system

at the same time that such pe[son could
retire under the provisions of subsection A.
of phis section, and if such member should
subsequently eetire for service or disability
under tl~e county's system pursuant to such
provisions of the county's retirement system
at Ne same time that he retires under the
city's retirement system pursuant ro the
above provisions of subsecfion A. of this
section, then and ui tl~a[ event the monthly
service retirement allowance ac monthly
disability [edrement allowance, as the case
may be, which such person s6a11 be entitled
to revive. ftom the retirement fund
established by this city system shell be, in
lieu of the amount hereinatwve specified in
subsection A., an amount of money which
when added to Ne monthly retirorttent
allowance which smh person will 6e entitled
to receive under end pursuant to the rqunty
retirement System, will make the total
amount of such city allowance and county
allowance equal [he mnmhly service
retirement allowance, o[ the monthly
disability retirement allowance if the
wtiremen~ is fo[ disability, wfiicL such
persons would be entitled to receive under
and pursuant W the provisions of subsection
A. of this section if sorb person were
entitled to have credited ro him as city
service nil county service far which he is
enlitled to credit under the county retirement
system and if such county service had been
rendered fox the city at the same rate of
compensation as that paid ro him by [he
county fo[ such service.

2. In determining oe computing the amount of
any of the a6ovemen[ioned city or counTy
allowances, no modification shall be made
because of said person's election m have
part of his allowance paid to himself during
his fife and a part paid afte[ his death to any
survivoy estate ox other pe[son under any
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optional seplement provision or provisions
existing in either the city's retirement system
or in the county's re[irement system.
However, nothing herein wntained shall be
deemed ro prohibit such person from
exercising any optional senlement rights
granted 'nim by a uounry retixament system
or play. Also, if a~~y person retiring from
ciTy service pursuant to the provisions of this
Section 3.2A.2090 should wish ro have pa[t
of his above-specified city celiremwt
allowance paid to himself during his life and
a part paid aNet his death to a survivoq
estate o[ other person under and pursuant to
the optional settlement provisions of Part 19
of this chapter, he shalt have the right to
have such done under and pursuant to and
subject to the provisions of said Part 19.

3. If afrer mtiring from wunty and city service
as aforesaid any said person should become
misstated into county sewice, his city
cetiremen[ and city retirement allowance
shall cease as of the date he is reinstated 3nM
county service, and, except ro the extent
hereinafte[ otherwise expressly provided,
neither he nor hu estate or eny of his
survivors or beneficiaries shall thereafrer
have any right to any retirement allowance
or any rig6[ to any allowance under any
op~imial retirement provision. However, if
after being so reinstated into county service
he should again be retired from county
service, he shall Nen again be deemed to
have rerired, for the same cause, from city
service as of the date of his Iast retirement
ftom county services, and shall be entlllul to
a city retirement allowance in an amount
delerntined and calculated in acco[dance
with the above provisions of this section,
and shall have such oNe~ rights as are
hereinabove expressly g[anted by the above
provisions of lido section with respect to his
first rotitement.

(Prior cetle § 2904.164.)

3.24.2100 Reentry into city service.
A. If aHer retiring ftom city urviw under and

pursuant to the provisions of Section 3.24.2060
or 3.24.2090 of this part such retired person
should again become an officer or employee of
the city of San IosB, other Ihan as a member of
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the city council or member of e city board or
commission, his city retirement and city
retirement allowance shat I cease as of the date he

' is reemployed by the city, and, except to the
extent hereinafter oNecwise expressly provided in
this section, neither he nor his estate or any of his
stirvivors ur beie0races ~haL' thereeftar have
any tight to any retirement allowance, or any
right to any allowance under any optional
settlement provision, or any other right under the
provisions of this chapter. [f such person's new
employment wiN the city is in a position which
entitles him to membership in the teiiremen[
system established by the provisions of this
chapcer, he shall thenceforth have oNy such
retirement and other rights as are pioviaed fox
members gene ally by the provisions of other
parts of this chapter; provided end excepting,
however, that if he should subuquently retire
under and pursuant to the provisions of other
pacts of this chapter, and if at the time he so
retires pursuant to provisions of other parts he is
receiving or is or becomes entitled ro receive a
retirement allowance from the county of Santa
Clara because of county service rendered afrec
lnly 1, 1968, [hen in that even[ oNy he shall have
Ne right ro receive, if he so elects, on reCving
from city service under this retimmen[ system,
while he is receiving a retirement allowance from
the county of Santa Clara, a monthly retirement
allowance from the city decerntincd and
calculated as provideA in Section 3.242060. The
last-mentioned election must be made prior to Ne
time he is g[anled retirement.

S, if a person who is eligible for and entitled to Ne
option specified in Section 3.1A2050 exercises
such option in the manner and time specified in
Section3.?A.2050, but such person's employment
with the county of Santa Clara does not continue
without inrormplion from July. 1, 1968 until
[enninated by his retirement either for service or
disability under and pursuant to the retirement
plan or system of said county, and such person
should suhsequenHy again become an officer or
employee of the city, he shall thenceforth have no
tights whatsoever to any allowances or benefits
under the provisions of phis Parl21, except such
as may hereinafrer be expressly granted by the
provisions of this section. If such person's said
new employment with the city is in a position
which entitles him to membership iri the
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retirement system established by the prmisions of
this chapter, he aha11 thenceforth have oNy such
retirement and oNer rights as are provided for
members generally by the provisions of other
parts of this chapter, provided, and excepting,
however, that if such perso¢'s employment with
4ie county of Sanla Ciara had been discontinued
under and by virNe of cimumatances or reasons
specified in Section 3.7A.2090, and if in addition
upon so discontinuing his employment with the
county such person was en[itfed to continue and
has wntinued his membership in the county's
retirement systemas described insubsec[ion B. of
Section 3.1A.2090, and if in addition such
person, at the same time that he should
su6sequenfly retire ftom city service under [he
retirement system established by phis chapter
s6wld also be eligible ro more and tloes [etire
foi ar from county service under the county's
retirement system, then in ghat event only he shall
have the right to receive, if he so elects, ou
retiring from city service under this retirement
system while he is receiving a retirement
allowance @om the county, a monthly ce~icement
allowance from the city decem~ined and
calc~lafed as p[ovided in Sectlon 3,24.2060. The
lasamentloned election must be made prior to ffie
time he is granted retirement.

(Prior code § 2904.165.)

3.24.2110 Addiliouel costs to be borne by city.
All additional ws[s Incurred by this [etirement

system because of any special benefits provided by the
provisions of phis Part 21 to any city officers or
empbyees or former officers or employees over and
above such benef¢e as would be provided ro such
employees by provisions of oNer pa~u of this chapter
if this PaR 21 has not been adopted shall be borne and
paid for by the city.
(Prior code § 2904,167,)

3.?A.2120 Reference to other parts or sections.
Whenever reference is made by any of the

provisions of Nis Patt 21 to any other par[, or to any
sections contzined in any oNer pan of this chapter,
such reference shall be deemed to be made to such
other part or section or sections as it ar Nay existed on
June 30, 7968.
(Prior code g 29D4.t66.)
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Par[22

SPECIAL BENEFITS FOR
CERTAIN FORMER COMMUHICATIONS

DEPARTMENT EMPL01'EES

cec•iens:

3.24.2150 Ophan far special benefits.

3.24.2160 Special retireme¢t allowance.
3.24.2170 Basic death benefit.
3.24.2180 Death benePt where deceased

had twenty years' service and
was at ]east P~t'ty-6ve years otd.

3.24.2190 Diswntinua¢ce oY service -
Eleetioo to leave accumulated
co¢trlbutlons in Pund.

3.24.2200 Reenhy into city service.
3.24.2210 Return W city employme¢[.
3,24.2220 RMirement at age C~fty-five -Less

tLan five years of county seevice.
3.1A.2230 Additional casts to be borne by

city.
3.24.2240 Reference to other parfs or

sections.

3.24.2150 Option for special 6anefits.
A. Subjectrothe wnditions, limitations, resMefions

and requirements hereinafter se[ forth or
contained in this section or in other sections of
this Part 22, any person employed on September
8, 1974, in the city's communications departrnenl
who on September 9, 1974, was employeA by the
county of Santa Clara in the Santa Clara County
communications depa[trnent shall have an option
to elect to obtain the special benefiLS provided for
in this par[, in lieu of any other tights or henefits
provided 6y other provisions of [his par[, if all of
the following requirements and conditions axe
met and satisfied:
1. Sl~ch person was on September 8, 1974, a

member of this retirement system; and
2. Such peesods 'employment in Ne

communications depa[trnent of the city was
terminated, from any cause, on September
8, 1974; and

3. Al the time of temtina[ion of saitl person's
employment in the communications
depar6nent of [he city such person Fad
standing [o his credit in fkiis ce~irement
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system accumulated coNCibutions of five
hund[ed dollars or mote; and

4. Such person shall not have withdrawn from
the [e[ixement fiord pnrsnant ro Section
3.7A.510 any portion of his accomulaced
contciAutions, or, if he shall have witlidrawn
any>ac; accu-ulatcd conVi6uticns pursuant
to such Section 3.24.5ID, he [epays [o the
secretary, for deposit in the retirement Pond,
at the time he exercises Ne option herein
granted m him, an amount of money equal
to ali accumulated contributions tliererofore
wiNd[awn by him pursuant to said Section
3.9A.510; and

5. Stich person shall not have retired, nor shatl
have received any retirement benefits,
po[suant to Ne provisions of this retirement
system.

No such person to whom such option is
heceinabove given sha11 be governed by the
provisions of this Part 22; nor be entitled to e~y
of Ne rights or benefits provided for in this Pazt
22 uNess he exercises such option in Ne manner
and within ffie time specified in this section and
no later.
Each such person who exercises said option
within the time and in the manner specified in
this section shall on end afie[ the exercise of such
option be governed by the provisions of this Pe[t
22, and be entitled to Ne tights and benefits
provided for in this pert, subject to the
abovementioned conditions, limitations,
restrictions and requirements, in Lieu of being
governed by any olhe[ provision of Nis chapter
and in lieu of heing enFi[led to any oche[ tights or
benefits provided by other provisions of this
chapter.
Each person who is given the option specified in
this section must, if he desires ro exercise said
option end in order w exercise ILe same, file with
the secretary of the retirement boartl a written
statement nn a form to be famished ro him on his
request by said secretary, Aeclaring that he elects
to exercise said option, and must in addition, if
he shall have already withdrawn any accumulated
conicibu[ions pursuant to Section 3.24.510, pay
m the said secretary, for redeposit in the
retirement fund, any and all acwmulated
contributions Heretofore witted[awn by him
pursuant ro said Section 3.?A.510. Said statement
shall be filed and said moneys shaft be paid as
aforesaid on oc before and nu late[ than
December 31, 1974.

E. Upon filing such written statement and payment
of such money in the manner and within the time
hereinabove specified, such pe[son shall 6e
deemed to have exercised his option,

F. Each person who is eligible for and who
exercises the abovementioned option in the time
and manner specified v: hie eection. shall
continue ro be a memUec of IY~e retirement system
esla6lished by @is chapret, but shall be entitled
only to the allowance and benefits provided for in
Nis Pax1 22, and to no other benefits o~
allowances.

(Prior code § 2904.168.)

3.24.2160 Special rettrement allo~vauce.
A. If a person who is eligible for and enti0ed to tE~e

option specified in Section 3.24.2150 ezemises
such option in Ne manner aM time specified in
said Sectiun 3.7A.2150, and such pe[son's
employment with the county of Santa Clara
conttnueswi~hout interruption from Septem6ee 9,
1974 until termination by his retrtement, either
fo[ service o[ fo[ disebiliry, under and pursuant
to a retirement plan o[ system of said county,
then in that event such person upon being so
retired from county service shall be deemed to
have rotired, for the same cause, from city
service, as of the day of his [etirement from
county service.

B. Upon such retitemem from city service, such
person shall Ue entitled to tecelve, and shall be
paid, from the retirement Pond established by this
[elirement plan o[ system, a moNhiy se[vice
retirement allowance ox, if his ceti~ement ftom
county service is for disability, a monthly
disability retirement allowance. Such monthly
service ~e[icemen[ o[ monthly disability
te[aement atlowence, as the case may be, shall
be an amount of money which, when added to the
monthly ~eticemen[ allowance which such person
will be entitled ro receive under and pu~s~ant to
any applicable county retirementplan o[ system,
will make the total amount ofsuch city a➢owance
and county allowance equal to the monthly
service retirement allowance, or the monthly
disability retirement allowance ifNe [etiremenl is
for disability, which such person would be
entitled ro receive under and pursuant to the
provisions of tliis ceticemenl system (other than
the provisions of this Parl 22), as it existed on
September 8, 1974, if such person were entitled
to have cceAired to Aim, as city service, all
county service fox which he is entitled to credit
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under the county retirement system or plan and if
such county service had been tendered Eor Ole
city al the same rate of compensation as that paid
Lim by the county for such service.
In determining or computing the amount of any
of [he abovementioned city or county allowances,
nc modification shat: be made because of sucF.
pe[son's election to have part of his allowance
paid to himself daring his life end a part paid
after his death to any surviwq estate or other
person under any option, setllement provision ox
provisions exis[iog in eiNec the city's retirement
system or in the county's re[iiement system.
However, nothing herein cm~ained shell be
deemed to prohibit such pe[son from exercising
any optional settlement tights granted hun by a
county retirement system or plan. Also, if any
person retiring from city service pursuant to the
provisions of this Section 3.242160 should wish
ro have part ofhis a6ovespecified city retirement
allowance paid to himself during his life and a
part paid after his death to a survivoC, estate or
other pe[son under and pursuant ro the optional
settlement provisions of Par[ 19 of this chapter,
he shall have We right to have such done under
and pursuant to and subject to the provisions of
Part 19 of this chaprei.
[f after retiring from county and city service as
aforesaid any said perwn should become
eeinstated into county service, his eiTy re[i[emen[
and city retirement allowance shall cease as of [he
dace he is reinstaced into county service, and
except m [M1e extent hereinafter otherwise
expressly provided, neither he nor his estate oc
any of his survivors shall thereafter have any
right [o any retirement allowance, or any right to
any allowance under any optional retirement
provision. However, if after being so reinstated
into county se[vice he should again be retired
from county service, he shall then again be
deemed to have reeved, for the same cause, from
city seevice as of the date of his last retirement
from counTy service, and shall be entitled to a
city xe[i[ement allowance in an amount
de~emuned and caicidated in eccorda~ce with the
above provisions of this section, and shall have
such other sights as are he~einabove expressly
granted by Ne above provisions of this section
with respect to his retirement.

1G6

E. TLe provisions of this section shall nol be
applicable, and a person shall have no rights
thereunder, if such person's employment with the
county commenced on Septem6ec 9, 1974, is
terminated by means or for any reason other than
service retirement or disability retlremen[, even
though et the time of tertniratior of such county
seevice, oc subsequent thereto, such person is oc
becomes entitled ro a retirement allowance or any
oNer bene[t under the county's retirement
system or plan.

(Prior code § 2904.169.)

3.24.2170 Basic death beueGt.
A. In each of the following siNations:

L Whe[e a person who is eligible for and
eniitfed to the option specified in Secfton
3.?A.2150, and such person's employment
with the county of Santa Clara continues
without inmeruption fromSeptembei 9,1974
unit temtinatlon 6y his deeN before
re['vement and while in ~Ite counTy service;
or

2. Where a person is eligible For anA entitled to
We option specified in Section 3.?A.2150
exercises such option in the manner and time
epecifieA in said Section 3.1A.2150, and
such petaon subsequently retires from city
service pursuant to the provisions of Section
3.7A.2160 and then dies wiNin four months
from and after the effective date of This said
mtlrement without having received from Ne
city, for or because of such retirement,
benefits or allowances rotating mote than
one-quaz[er of his mtel accumulated
contributions in the retirement system; or

3. Where a person who is eligible for and
entitled ro the option specified in Section
3.24,2150 exeroises such option in the
marmec and lime specified in said Section
3,24,2150, and such pe[son's service with
and for the county of Santa Clara is
subsequently d'uconlinued by means other
khan retirement, because of physical or
mental incapacity for the performance of
duty, and such discontinua~ceand incapacity
continues without inte[rupti0n 6om the tune
of his discontinuance of county service mtil
his death, and such person has not
withArawn any of his accumulated
contribution from eiNer the county's of the
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city's refiremen[ sysl0m; such person's
designated beneficiary, or his estate if no
beneficiary shall have been designated, shalt
be entitled to receive, and shall be paid,
from [he retirement fund established by the
provisions of this park, as a death benefit,
ll~e following sums of money:
a. AIf of such person's accumulated

conni6u~ions, it any, in Utis retirement
system; and

b. An amount of money equal to one-
nvelfth of such person's annual

- compensation during the nveive months
unmediately preceding the temtinationof
his service with and for the county of

.Santa Clara, multiplied by the total
number of completed years of service for
which he is entitled to credit under hia
retirement system and under said
county's ietiremen[ system, but not [o
exceed a maximum of one-hTif of such
awual compensation, reduced by the
amountofdeath benefit, excluding reNm
of accumulated ronuibutions, paid or
payable to such beneflciatyand/or estate
under the said county's retirement
system.

B. Subject to the provisions of Section 324.2020,
the person because of whose death such death
benefit is payable msy elect prior to his deaN, o~
his beneficiary may elect afiet tits death, to have
said deaN benefit paid in ins~slimenW as provided
in Section 3.?A.2020 of This chapter.

C. In no event shall any beneficiary, estate o~ other
person be entitled to any payments under the
provisions of this section if any person is paid or
becomes entifled to any allowance or benefits
under Ne provisions of Section 3.24.2180.

(Prior code § 2904.170.)

3.24.2180 Death benefit where deceased bad
hventy years' service and was at least
t"il'ty-five years old.

A. If a person who is eligible for and entitled to ffie
option specified in Secfion 3.24.2150 exercises
such option in the manner and time specified in
such Sutton 3.24.2150, and if in addition such
person's employment with the county of Sant2
Claw continues without interruption Rom
September 9, 1974 anti! reiminated by his death
before retirement and while in county service,

1G7

and If in eddiGon such person at the time of his
said death had already attained the age of fifty-
five years and was entitled m credit, under the
retirement system of the county of Santa Clara
and under this retirement system, fo[ a rotal of
twenty or more years of county and city service,
then in Nat event a monthly allowance equal to
one-half of the monNly service retirement
allowance which such person would have heen
en~iHed to receive pursuant to the provisions of
Section 3.24.2160 from the retirement fund
established by Nis xe[irement plan or system if as
of the date of his deeN he had retired fmm
county and city service pursuant to [he provisions
of said Section 3.1A.2160, sha11 be paid to the
following persoat, as follows:
1. If the abovementioned deceased person

leaves a surviving spouse, w his surviving
spouse for us long as such surviving spouse
lives o[ until such surviving spwse
iemanies, whichever is eartie[; and
fhe[eaftex, collectively ro those surviving
children, if any, of the a6overttentioned
deceased person who are under the age of
eighteen yeas and unmarcied until alt such
children attain the age of eighteen years,
become married or die, whichever is eazlier,
provided Nat no child shalt be entitled ro
receive or be paid any allowance aRer he or
she marries, anains the age of eighteen years
or dies;

2. I[ die abovementioned deceased person
leaves no surviving spouse, but leaves
surviving unmarried children under the age
of eighteen years, collectively to those
surviving unmarried childron who are untie[
the age of eighteen years until al( such
children become masted, attain eighteen
yea[5 of age or die, whichever is earlier;
provided ghat no child s6a11 be entitled to
receive or be paid any allowance after he ox
she marries, attains the age ofeighteen years
or dies.

B. If the abovementioned deceased person leaves no
surviving spouse and no unmarried children
under the age of eighteen years at Ne time of his
death, no allowance shall be payable or paid
untlet or pwsuant to the provisions of this
section.

C. Any allowance payable or paid under orpucsuant
to the provisions of this section shall he in lieu of
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any benefits payable under or pursuant m the have resulted in permanent discoNinuance
provisions of Section 324.2170; however, a (and in such case, as of tLe date of tl~e
person, or such person's guardian, qualifying for determination by said board Nat the
anallowance under [his section may elect, before disconMUance is peemanenQ, of if the
receiving any such allowance, w receive the disability retirement of such person under
benefits payable under Section 3.?A2170 in lieu boN the county's retirement system and
of receiving or being entitled ro receive any under the city's retirement system is
allowance or allowances under this section. followed by cessation of the disability and

D. As used in this sectioq "surviving spouse" means cancellation of 8ie disability allowance such
a surviving hns6~nd oz wife who was married m person was receiving from fhe county
Ne aboveme~tioned deceased person for at least retirement system and also the disability
one year immeAiately prior to the deceased allowance such person was receivuig from
person's deaN, and "surviving chil8' includes a this re(irement system and such person does
surviving posthumously born child. not reemer county or city service oc

E. If, aftez alf payments to whichany person or employment, and if in addition the total
persons may be emided under tNe above amount of such person's accumulated
provisions ofihis section have beenpaid, the rotas. contributions standing [o his credit al such
of such payme~2s made under the above lime in this city's xetvement syscem is five
provisions of this section are less Wan [he basic hundred dollars or more, he shell have the
death benefit which would otherwise have been right to elect, not later than ninerydays after
payable under Section 3.24.2170 because of said the dale upon which notice of such tight is
person's death, then in that event the amount of mailed by this system ro such person's latest
sucL basic death benefit, less the amount of alt add[ess on file in the office of this system,
payments made under and pursuant to This wheNer ro allow aIt or part (but in no even[
secrion, shall be paid in a lump sum as follows: less than five hundred dollars) of his
i. ]f the person last entitled to the allowance accumulated contributions to remain in the

p~wided by this section was the surviving retirement fund of this system. Failure ro
spouse of the abovemen[ioned deceased make such election shall be deemed an
person, and such su[viving spouse has iaevxable election to withdiaw his
remaaied and is alive, sucL sum shall be accumulated contributions unless the
paid [o such remarried spouse; member is entitled to credit for twenty years

2. O~heiwise, to Ne surviving childron of the of service with [he city. An election to allow
abovementloned deceased person, share and all or part of one's accumulated
share alike, or it there ace no surviving contributions to remain in Ole cettrement
children, to the estate of the person last fund established by this system may be
entitled to any allowance under this section. revoked at any time as to aV the

(Prior code § 2904.171.) wntcibutions allowed m remain in the fund,
or as to any part of them in excess of five

3.24.2190 Disconlinuanca of service - Election hundred dollars; and all con[~ibutions
to leave accumulated couhibutions in covered by such revocation may then be
fund. withdrawn.

A. 1. Ifs person who is eligible foe and entiHedro 2. Upon withdrawal of any accumulated
the option specified in said Section wntributions, the member withdrawing the
321.2150 exeecises such option in the same shall lose, and shall not be entitled to
mamee and time specified in said Section any credit foq any city service on account of
3242150, and if, in addition, such person's which such withdrawn conUibuVOns had
employment with Ne county of Santa Clara thererofore been paid iNO this system's
is discontinued by reason of resignation or cetirement fund. In determining the city
discharge, or by reason of layoff or leave of service for which a member is no longee
aUrence deemed by the administering board entitled to credit upon withdrawal of atI or
of Ne retirement system of Ute county to par[ of his con[ributio~s, the withdrawn
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contributions shall be deemed to have been
yaid into the ~eticement fund on account of
the latest city service xendeced by such
person to the city, ar on account of his
earliest such service if so reyuested by such
pe[son at fhe time he withdraws his
contributions.

3. Such person may at any tune, ifhe so efecLS,
volumacily relinquish such right as he may
have ro be credited Poc city service during
such pe~iotls of time as may be designated
by him without wilhd~awing any
contributions paid by him because of such
city service, provided he retains credit fot
not less than five years of continuous city
service; and in such event, in determining
his eligibility far or the amount of any
benefits to which he may become entitled,
he shall be given no credit for any service so
relinquished by him, and any contributions
]eh in the fund which were made because of
the service for which he has relinquished
creAit shall be tceacetl as additional
conlributio~s made pursuant to Section
3.24.590 or Section 3.24.740.

4. If such person does elect, in the above
cicwmslauces, to allow his accumuigted
contributions ro remain in the retirement
fund established by this system, his
membership in this system shall he deemed
to continue, and he shall be emiUed ro
reureme~t for service or disability upon
satisfying Ne requiremenLS for such
retirement as wmained in other parL~ of this
chapter, as such parrs exist and ate worded
on September 9, 1974, except that he shall
mt be subject to the minimum service
requirements. After qualification of such
member for retirement by reason of age or
disability, he shall be entitled 10 receive a
retirement allowance based upon the amount
of his accumulated conViWtions and city
service standing m his credit at [he time of
retirement and on Ne city employe[
contributions held for him, and calculated in
Ne manner provided by the provisions of
other parts of this chapteq as they read on
September 8, 1974, for determination of the
amount of such allowance for other
members of this system except [hat [he
provisions of this chapter for minimum
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service and disability retirement allowances
do not apply ro hun unless he meets [he
minimum service requirements therefor. In
the even( such mem6e[ should dic before
retrting pursuant ro the p[ovisions of this
sectioq a death benefit equal ro his
accumulated contri6u[ions in this relicement
system shall be paid to his designated
beneficiary, or ro his estate if he fails W
designate a beneficiary, unless a death
benefit is payable uncle[ the provisions of
Section 3.242170 in which tatter even[ the
dcaN beneftl payable under Sermon
3.24.2170 shall be deemed to be in lieu of
any death benefit provided for herein and no
death brnefit shall be payable under Ne
provisions of this section.

B. 1. In the event that the xeticement system of the
county of Sams Clara should also give ro
said member the right in Weabove-speciFied
circumstances, ro continue ro he a member
of the county retirement system and do
subsequently become entitled m service ac
disability re[i[emen[undex the cwnty system
al Ne same time that such pe[san could
re['ve under the pcovisbns of subsection A.
of this section, and if such member should
subsequently ratite fot service or disability
under the county's system p~esuam m such
provisions of the county's retirement system
at the same time that he ietaes under the
city's retirement system pursuant t0 the
above provisions of subsection A. of this
section, then in that avant the monthty
service re[iwment allowance or monthly
disability retirement allowance, as Ne case
may be, which such person shall be entitled
to receive from the xe~ireme~t fund
esublished by this city system shall be, in
lieu of the amollnt heceinabove specified in
subsection A., an amount of money which,
when added to the momhty retirement
allowance whieh suchperson will be enliHed
to receive under and pursuant ro the county
retirement system, will make the total
amwnt of such city allowance and county
allowance equal the monthly service
retirement allowance, or the monthly
disalrility cetiremen[ allowance if tGe
retirement is for disability, which such
persons would 6e en[irteA [o receive under
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and pursuaN to the provisions of subsection
A. of (his section if such person wero
entitled to have credi[eA ro him as city
service a➢ county service for which he is
entitled to credit uncle[ the county retimment
system a~tl if such county service had been
rendered at the same rate of compensation as
that paid to him by [he county for such
service.

2. In determining or computing tM1e amount of
any of the abovementioned city or county
allowances, no modification shall be made
because of said person's etectlon In have
part of his allowance paid ro himself during
his life and a paR paid after his deaW to any
survivor, esrate o[ other person under any
optional settlement provision or provisions
existing ineither thecity's retirement system
o[ in the county's retirement 5ysteID.
However, nothing herein wnfained shall be
deemed to prohibit such person from
exercising any optional settlement rights
granted him by a county retirement system
of plan. Also, iL any person ~etlring from
city service pursuantto the p[ovisions of Nis
Section 3.1A.2190 should wish ro 6ave pan
of his above-specified city retirement
allowance paid ro himself during his life and
a paR paid after his death to a survivor,
estaro or other person under and pursuant to
the optional settlement p[ovisions of Part 19
of this chapteq he shell have Ne right to
have such done under and pursuant to and
subject ro the provisions of said Pa[t 19.

3. If, -after reti[ing from county end city
service as afo[esaid, any such person should
become reinstated into county sarvice, his
city retirement and city requitement
allowance shall cease as of the date he is
reinstated into county service, and, except to
the extent hereinafte[ olhe[wise ezpcessly
provided, neither he nor his estate or any of
his surviw~s oc beneficiaries shall thereafter
have any right ro any retirement allowance
or any right m any allowance under any
optional retirement provision. However, if
after being so reinstated into county service
he should again be [eti~ed fiom county
service, he shall then again be deemed to
have retired, for the same cause, from city
service as of the date of his last retirement
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from county services, and shall be entitled to
a city reti[ement allowance in an amount
detecrttined and calculated in accordance
with the above provisions of this sectlon,
and shall have such oche[ rights as ace
heceinabove expressly granted by the above
provisions of this section with respect to his
first retirement.

(P~ior code § 2904.172.)

314.2200 Reentry into city service.
A. If after retiring ftom city service uncle[ and

pursuant to the provisions of Sections 324.2160
or 3.1A,2t90 such rettred person should again
become an officer or employee of the city of San
SosB, other than as a member of the city wuncil
or member of a city board oc commission, his
city ieti[ement and city reti[ement allowance
shall cease as ofthedate he is re-employed by the
city, and, except io the extent hereinaftee
otherwise expressly provided in this section,
neither he nor his estate o~ any of his survivors
or beneficiaries shall thereafter have any [igM ro
any ie[icament allowance, or any right to any
allowance under any optional settlement
provision, or any o[hei cightunde[ the provisions
ofihis chapro[. If such person's new employment
with the city is in a position which entitles him to
membership in the retirement system established
by Ne provisions of this chapter, he shall
ihencefotlh have only such retirement and oche[
tights as are provided for members generally by
the provisions of other pats of this chapter;
provided and excepting, however, that if he
should subsequently ratite under anA pursuant to
the provisions of other parzs of this chapter, and
if et the 6me he so re~ices pursuant ro provisions
of such other parts Ire is receiving ox is or
becomes. entitled to receive a reti[emen[
allowance from the county of Santa Clara
because of county servire rendered after
September 9, 1974, then in ~ha[ event only he
shall have the eight ro receive, if he so elects, on
ieticing from city service under Nis retirement
system, while he is receiving a [etirement
allowance from Ne county of Sanla'Clara, a
monthly retirement allowance from die city
determined and calculated as provided iu Section
3.24.2160. The last-mentioned election must be
made p[iot to the tlme he is granted retirement.
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B. If a person who is eligible for and entitled to the
option specified in Section 3.24.2150 exercises
such option iri the manner and time specified in
Section 3.1A.2150, but such person's employment
with the county of Santa Clara does no[ continue
without interruption from September 9, 1974,
until te[minated Uy his retirement, eiNe~ for
service or disebility, under and pursuant to Ne
retirement plan or system of said county, and
suchpersonshould subsequenttyagain become an
officer or employee of the city, he shall
thenceforth have no rights whatsoever to any
allowances or benefits under the provisions of
this Part 22, except such as may hereinafter he
exp[essly granted by the provisions of Nis
Sectlon. If such person's said new employment
with the city is in a position entitling him to
membaxship in the retirement system established
by the prwisians of this chepleq Le shalt
~hencefocth have oNy such retirement and other
rights as ere p[ovided for members generally by
the provisions of other parts of this chapter;
provided and excepting, however, that if such
person's employment with the county of Santa
Clara had been discontinued under and by virtue
of circumstances or masons specified in Sutton
3.7A.2190, and if in addition upon so
discontinuing his employment with the county
such person was entitled to continue and has
continued his membership in the county's
[etirement system asdescribed in subsution B. of
Section 3.24.2]90, and if in addition such
petsoq at the same time that he should
subsequently re[ve from city service under the
re~i~ement system established by this chapter
should also be eligible to ratite and does retire
fox or from county service under [lie county's
reti[emenl system, then in that even[ oNy he shall
have the right to receive, if he so elects, on
retiring from city service under this xe[irement
system while he is receiving a [e[irement
allowance ftom the county, a mort0ily retirement
allowance from the city determined and
calculated as provided in Sectiun 3.7A.2160. The
lasPmen[ioned election must be made prior to the
time he is granted retirement.

(Prior code § 2904.173.)
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3.24.2210 ReNrn to ciTy employment.
A. Either

t. Any person who is eligible for and entitleA
to uie option specified in Section 3.?A.2150
and who exercises such option in the manner
and time specifieA in Section 3.7q.2150; or

2. Any person employed on September 8,
1974, in the communications department of
tl~e city who on September 9, 1974 was
employed in the wmmunications department
of the county of Santa Clara, who bad Five
hundred dollars or mace of accumulated
contributions sanding [o his credit in this
system on September 8, 1974, all of which
cont[ibutions were withdrawn by such
person upon county employment; who is not
enticied fo sarvice or disability re[iiemenf in
the county system; and

3. Whose employment with Ne county of Santa
Clara terminated for any reason on or before
March 7, 1975, and who [eNrned to city
employment on or before Match 7, 1975; or

4. Who is ]aid off from the county and reNrns
to city employment nn or beforo September
8, 1976, shall be entitled to c[edil under this
system for service rendered to the county by
contributing, within thirty days after
returning to city employment, to this system
for such period ofcounty service, an amount
of money such person would have been
required to cantci6ute ro this system had he
been a city employee during Uis period of
county employment based upon his wunty
rate of compensation, and his compensation
for retirement purposes shall for such pe[iod
of county service be computed at the rate of
pay paid him by the county for such service.

B. In Ne even[ any person reNrns fo city service
under this section, the oNer sections of Part 22
shall not apply ro him, and he shei! have only
such retirement and other tights as ace provided
for members generally by Uie provisions of oNer
parts of this chapter, except insofar as additional
cighis, if any, are given by this Section
3.7A.2210.

(Prior code § 2904.174.)

3.7A.2220 Retirement at age t'~fty-Pve -Less
than five years ol'county service.

A. Any person who is eligible for and entitled ~o the
option specified in Section 3.24.2150 who
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exercises such option in Ne manner and time
specified in said Section 324.2150 whose
employment with fhe county of Sams Clara
contlnues witM1ou[ ime[ruption BmnSeptember 9,
1974 until he reaches age fifty-five, who is
oNerwise eligible to refire foe service under and
pursuant to a retirement plan ox system of the
manly, except that he does not have five years of
county service, who terminaces his employment
with the county at age fifty-five, shall be deemed
to have refired from city service and eligible for
service retirement benefits under other parts of
this chapter as of Ne day of such termination, if
he contributes, within Ihvly days aRer such
[erminalioq [o this system foi his period of
county service the amount of money he would
lave been required to contribute to this system
had he keen a city employee during his period of
county employment based uponhis county rate of
compensation, and his compensation for
ret¢ement purposes shall for such period of
county service be computed at the rate of
compensation paid him by the county for such
service.

B. In the event Nat such pe[son elects m contribute
said amount under the wMitions above staced,
the other seMions of Part 22 shall not apply to
him, and he shall have only such retirement and
ofhe[ rights as are p[ovided for membe[s
generally by Ne provisions of other pans of Nis
chapter, except insofar as additional rights, if
any, are given by this secfion.

(Prior code § 2904.175.)

3.24.2230 Add(tional costsln be borne 6y city.
Ait addiuonai costs incurred by this retirement

system because of any special benefits provided by Ne
provisions of Nis Pa¢ 22 to any city officers or
employees o[ former o~ce[s or employees over and.
above such beneflts as would be provided to such
employees by provisions of other parts of this chapter
if this Part 22 had not been adopted shall fie borne and
paid far 6y the ciTy.
(Prior cede § 2904.177.)

3.?A.2240 Reference fo older parts m~ sections.
Whenever reference is made by any of the

provisions of this Part 22 to any other parts, a to any
sections contained in any other pact of U~is chapter,
such reference shall be deemed ro be made to such
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other part ox section or sections as it or they existed on
September 8, 1974.
(Prior code § 2904.176.)

Part 23

I~1PuDICAL BENEFITS FOR CERTAIN
RETIREES AND SURVIVORS

Sections:

3.7A.2250 Medical benefits for retired
members.

3.7A.2260 Medical bents Par survivors of
members.

3.24.2270 Requirements for participation iu
medical insurance plan.

3.24.2260 Allocation of costs of providing
medical insurance coverage to
members or survivors,

3.24.2290 Gligible medical pia¢.

3.1A.2250 MIedical benefits for retirel
members.

Subject to the provisions of this chapter, if a
member is retired for service or disability and at the
time of such retirement is entiHed to credit for fifteen
oc more yeas of service, or is receiving an allowance
equal to a~ ]east thirty-seven and one-half percent of
the final compensation of said member, said member
may be entitled to medical insurance coverage in an
eligible medical plan as specifiul in Section
3.24.2270, below.
(Ord. 21763.)

3.7A.2260 Medical benefits for survivors of
mambas.

Subject to Ne provisions of Nis chapter, if a
surviving husband, wife, child and/or children, as
those terms are defined in SecLLon 324.2040 of this
chapter, is receiving a monthly survivorship allowance
pursuant to Part 20 of this chapter because of Uie death
of a member, and the member either died before
receiving retirement pay or was retied for either
urvice or disability, and such member was at the time
of death entitled [o credit fm fifteen or more years of
service or was receiving an allowanw of at least
thirty-seven and one-half percent of final
compensation, Nan in said event, the surviving
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husband, wife, child and/oc children may 6e enti~ted
to medical insurance cove(age in an eligible insurance
plan as specified in Sec[ion 3.1x1.2270, below.
(Ord. 21763)

3.2

A.

f:7

C.

41270 RequuemenLS for participation in
medical insurance plan.

A member, as specified in Sec[ion 3.242250,
above, is eligible ro participate in a medical
insm'ance plan sponsored by the city provided
tliaf the member satisfies the following
requirements:
1. The member retires for service or disability

pursuant to the provisions of this chayter;
and

2. The member appliu for medical insu[ance
coverage al the time of his o~ her retirement
in acco[dance wilA the provisions of the
medical insurance plan, and agrees to pay
any applicable pmmiums.

A suevivor, as specified in Section 3.181260,
above, is eligible [o participate in a medical
insurance plan sponsored by the city provided
that the following conditions are satisfied:
1. The survivor is receiving a monNly

survivorship allowance because of the death
of a member who either died dining his or
her employment with the city of died after
he or she terminated city employment and
was ce[i[ed purs~ent to the provislans of this
chapter, and

2. At the time of the member's death, the
member and the survivor were enrolled in
one of the medical insurance plans
sponsored by the city; and

3. The .survivor applies to continue medical
insurance coveeage a[ the time of the
member's death, and agrees [o pay any
applicable premiums.

A member may secure medical insurance
coverage for n spouse onty if Ne spouse and
member wece married at the time of said
member's te[iremeut fox service or disability. A
surviving husband or wife shall be eligible for
single coverage only, uNess s[ least one
unmarried child of the member, of of the
member's husband or wife, under the age of
eighteen years, is surviving the death of Ne
member; in such case, if at the of We membe['s
death such child was enrolled in a medical
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insurance plan sponsored by the city, then the
surviving husband or wife shall he eligible for
family coverage.

D. As used in U~is section, "medical insurance plan
sponsored by ehe city" means an eligible medical
plan as described in Section 3.24.2290, below.

E. Notwithstanding the provisions of Sections
3.24.2270.A.1., 2., and 3., and 3.24.2270.B.1.,
2., and 3., members ar their survivors who
would oWerwlsa qualify for participation in a
medical insurance plan pursuant ro the provisions
of this part, but who, at the time of re[itemeut or
death, could not enro➢ because the benefits
provided. in this part were no[ available at the
time of the member's retirement for service or
disabiliry or deaN of the member, may enzoll in
an eligible insurance plan as provided for in this
part on or before Occoher 31, 19A4. If a member
oc survivor does na enroll ou or before October
31, 1984, then said membe[s m then survivors
must otherwise comply with the coverage
lirttitations provided in Section 3.?A.2270 and
wily a0 other provisions of this part.

(Ortls. 21763, 22807.)

3.242260 Allocation oS costs of providing
medical insurance coverage to
mambos or survivors.

Premiums for medical insurance coverage under
this past shall be paid as fnilows:

1. The city shall pay that portion of Ne
premium which represents an amount
equivalent to the lowest of the promiums for
single m family medical insurance coverage
fox which the member or survivor is eligible
and in which the member or survivor enrolls
under Ne provisions of this par[, which is
available to an employee of the city at such
time as said premium is due and owing.

2. Members or survivors shall be [equired [o
pay thae portion of the p[emium which
repcesenis We difference between the cast of
the premium for the medical plan selected
by the member or die survivors and the
portion paid by the city. Such premium as is
required m be paid by a member or survivor
shall be deducted Rom the allowance
payable to such member or survivor under
This chapter,

(Ord. 21763.)



§ 3.24.2290 SAN JOSE CODE

3.7A1290 Eligible medical plan
Far purposes of this part, members or their

survivors may secure medical insurance coverage only
from an eligible medical plan wiN which the city has
entered into a conttac[ Far the provision of hospital,
medical, surgical and related benefits as part of the
city's bene5rs to city employees.
(Ocd. 21763.)

Part 24

DENTAL BL+NEFITS FOR RETIRED
MEhIDERS AND SURVIVORS

Sectious:

3.24.2300 DenFal benefits Por retlred
members.

3.24.2310 Denfa] benefits for survivors of
members.

3.24.2320 Requirements for particlpatlan in
dental insurance plan.

3.24.2330 Costs of dental iusurauce.
3.24.23A0 Eligib7e~denlal plan.

3.?A.2300 Aenfal beneeta Por retired members.
Subject to the provisions of this chap~eq if a

mamba[ of this system is retired for service or
disability and at the time of such retirement is (i)
enti0ed ro credit for five or mote yeaw of service, or
(ii) is receiving an allowance equal to at least thi[ty-
seven and onefiaif pe[cen[ of the final compensation
of said member, or (iii) would be receiving an
etiowance equal to at least Nirty-seven a¢d ono-half
percent of the foal compensation of said member if
9ie workers' compensation offset set firth in Section
3.28.1040did not apply, then said member may be
entitled W dental insurance coverage in an eligible
dental plan as specified in this pazt.
(Ord. 22261.)

3.1A.2310 Dental benefits far survivors oY
members.

55~bJec[ to the provisions of this chaptey if a
surviving husband, wife, child and/or children, as
Nose terms are defined in Section 3.24.2310, is
receiving a monthly survivorship allowance pursuant
to Part 20 of phis chaplet because of We death of e
member of this system; then said surviving husband,
wife, child and/o~ children may be entitled to dental

174

insurance coverage in an eligible dental plan as
specified in this part, if the following wndi~ions are
satisfied:
A. The member either dicd before receiving

retirement pay or was retired for either service or
disability; end

H. Such member was at the time of death:
1. Entitled to credit for flue or mare years of

BENICBj OI

7. Was receiving an allowance equal to at least
thirty-seven and one-half percent of fmnl
compensation; or

3. Would have been receiving an allowance
equal ro at least thirty-seven and one-half
percent of final compensation ifthe workers'
compensation offset se[ foM in Section
3.28.1040 did not apply.

(Ord. 22261.)

3.24.237A Requirements Poc parHcipatian in
denfal insurance plan.

A. A member, as specified in Section 3.21.2300
above, is eligible to participate in a dental
insurance plan sponsored by the city Fiovided
that the member satisfies the following
requirements:
i. The member terminates city employment

pursuant to the retirement provisions of this
chapter; and

2. At the time of his or her retirement, the
member is enrolled in one of Ne dental
insurance plans sponsored by the city.

H. A survivor of a member, as speciRed in Section
3.24.2010, above, is eligible ro participate in a
dental insurance plan sponsored by Ne city
provided ghat the wrvivo[ satisfies the following -
requirements:
]. The survivor is receiving a monthly

survivorship allowance because of the dee~h
of a member who either died doting his o[
her employment with the city o~ died after
he or she terminated city employment
pursuant to the retirement provisions of Nis
chapter; end

2. At the time of the member's death, the
member and the survivor were enrolled in
one of the dental insurance plans sponsored
by the city.

C. Notwithstanding Ne provisions ofsu6sections A.
and B, of this section, all retired members acid
survivors who meet the qualifications set forth in
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David Weintraub

From: mth paik [mthpaik@yahoo.comJ

Sent: Friday, April 26, 2013 10:45 AM

To: David Weintraub

Subject: Dr.'s Note

Hi David: Please let me know asap ~f you think 1 should contact OUSD with ~~ry Dr.'s note, or if

you think it's okay to wait longer/wait for them to contactme xbou[ i[. Thank you--Ruth

4/26/2013



UPS Internet Shipping: Shipment Label https://www.ups.com/uis/create?ActionOriginPair—default_PrintWi...

UPS Internet Shipping: ViewlPrint Label

t. Ensure there are no other shipping or tracking labels attached [o your package. Select the

Print button on [he print dialog box that appears. Note: If your browser does not support this function

select Print from the File menu to print the label.

2. Fold the printed sheet containing the label at the line so that the entire shipping label is visible.

Place the label on a single side of the package and cover it completely with clear plastic

shipping [ape. Do not cover any seams of closures on the package with the label. Place the

label in a UPS Shipping Pouch. If you do not have a pouch, affix the folded label using clear plastic

shipping tape over [he entire label.

GETTING YOUR SHIPMENT TO UPS

UPS locations include the UPS Store, UPS drop boxes, UPS customer centers, authorized

retail outlets and UPS drivers.
Schedule a same day or future day Pickup to have a UPS driver pickup all of your Internet Shipping

packages.
Hand the package to any UPS driver in your area.
Take your package to any location of The UPS Store, UPS Drop Box, UPS Customer Center, UPS

Alliances (Office Depots or Stapies~) or Authorized Shipping Outlet near you. Items sent via UPS

Return Services(SM) (inclutling via Ground) are also accepted at Drop Boxes. To find the location

nearest you, please visit the'Find Locations' Quick link at ups.com.

Customers with a Daily Pickup
Your driver will pickup your shipments) as usual.
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